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CHARLES H. MASON, 


Defendant in Error, ERROR TO 
VS. MUNICIPAL COURT 
ERIK L. KRAG and A. L. THOMPSON, . OF CHICAGO, 


Plaintiffs in Error, 
MR. JUSTICE DUNCAN DELIVERED THE OPINION OF THE COURT. 


This writ of error in prosecuted to reverse a 
judgment in favor of Charles H, Mason, defendant in error, in 
the sum of $1123.25 in a suit on a promissory note for $300, 
dated October 1, 1910, payable to order of defendant in 
error August 17, 1910, with 6% interest after maturity, and 
signed by plakntiffs in error. 

A jury was waived and defendant in error introduced 
the note in evidence showing endorsements of the following 
payments: November 2, 1910, {50, March 1, 1911, $25, Novem- 
ber, 1911, $5.75. He testified that in addition to said 
payments there was paid on said note in the fall of 1911, 
the further sum of $4.50, and that $85.25 wae absolutely all 
that had been paid thereon, and that there was due on the 
note $132.25. 

Mr. Krag testified that he made said first two 
paynents amounting to $75.00, and that after the note was 
given he, as agent of Mr. Thompson, contracted to give cefen- 
dant in error desk room for three months in Mr. Thompson's 
office for which defendant in error agreed to pay $15 per 
month, and that he, Krag, had an interest in the rent and 
"was suppesed to get one-half of it". Defendant in error 
positively denied in toto the making of any such contract for 
tent or desk room, 

Mr. Thompson testified thet he made the other pay=- 


tents on said note shown by said endorsements and not paid 
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py Krag, and in addition thereto that he paid two other pay= 
ments, one of $12.00 and the other of $25.00. He also 
testified that Krag stated to him that defendant in error 
wanted desk room in his office and would pay "edout $15.00 
per month", end that he consented to that and Krag was supe 
posed to have a half interest in the rent on account of 
certain things he did for Thompson, He also testified that 
defendant in error never asked him for desk room, and that 
he had no conversation at any time with him about it, and never 
asked him to pay the rent, 

No propositions of law were submitted and the find- 
ing of the court on the issues of fact are binding upon us 
just in the same manner as would the same finding by a jury 
have been, as the finding is not manifestly against the weight 
of the evidence, Adans v. Squires, 96 Ill. App., 458; 


SS 


Donelson v. East St. L. Ry. Co., 235 Ill., 625, 
| It is further insisted by plaintiffs in error that 
the court erred in allowing the plaintiff interest, because, 
as they say, the evidence shows it to be usurious intdrest,. 
The defense of usury is not in the case, because no plea of 
usury was filed, and no notice or claim of such a defense 
below is in any way shown by the record. The defense of 
usury oan not be made under our atatute, unless it is insisted 
on by a wise or a notice in writing stating that such a 
defense will be made. Section 74, Hurdts Rev, Stat, of Tll., 
1911, | 
The judgment of the court is affirmed, 
JUDGUENT AFPIRUED. 
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236 = 18242. 
B. A. THORPE, 
Defendant in Error, Rag TO 
\ 
whe “7 BICIPAL COURT 
HaX TEBER and DAVID Be \ee, / oF curcaco, 


tnere, doing wuniness as 
Pisintiffs in Cowor. 
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ef § I ay, 2 a 
WR, GESTICE THECAR CELIVEREDS THE GPISION GF THE COURT. 


B. &. Therpets jucguent ef $465 =gsinet Fox and 
David B. teber, plaintiffs is error, «ne reniered in hie 2uit 
for $408 commiasione in securing Stanley Field ae their tenant _ 
for the Columtus Hotel, 1840 South tabaeh avenue, Chicuge, | . 
for « period of ten yecre from June ioe Wiz, to Huy Si, ak Re 
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tents! «and 14 of the last eight yeare’ rentals, Hie stste= 
ment of clcim also included $100 fer Rie commiasion en a esis 
of 21,000 orth, of furniture, tut the evidence 2a ts thet 

| ites eas extluded from the jury om seticn of pis intiffs in 

q errors beosuse defendant in errer *25 licensed only as 2 real 
ij @xtete broker. 

ss Pleintiffe in error ack « reversal of the jucquent, 
(1) because the contract for commiesions sas mode by plointiffa 

4m error and one Er. teffler, on unlicensed broker, on his 

es @wm behsif, or sith his as the agent of defeniant in arrez, 

_ wad thet Er, Deffler side the entice negotiations with the 
tenant, Staniey Field, oxi thet the contract sus agninet the 

provisions of the city ordinances oni void; (2). that plaine 

fe wuontum petuit ami thet there is 

idenes to suctoin suah a cleinj (3) that the evidence 

4 a a gontract vith Deffler thst the commission for ob- 

the tenant should be for the exact sum of 3200. A 
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The évidence in the secord fe gonflicting in soma 
particulars; but the jury found accinet the cluintiffe in 
error in 31) thaie contentions Sefers it, and o@ san not azy 
their vordict ie mingfestiy against tae «aicht «ef the evidenee. 
It must, therefore, be auetained by this court, unless prejue 
Giciol error ia shown ageinet plsintiffs in exrer. Sonejson 
Se Be She Le Bt Gao, 255 Thay 655. 

| About April 14, 1812, defenient in error received 

4 Gireular signed, "“Teber Bros., i904 State St.*, and plains 
tiffs im error aimit thet they s.lied set a let of just such 
sircuicra tircugh theix employoes, bat dc not know whether 
Sr £6t one was sent te defendant in error. The circular 
eontained these soraat 
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S31i poy recsk entsta Rn coumi oa ione 
for sood tenants,* 


Bap fp barndrt lates 


Fe Apedh is, “fold, “ofeacast an eyFor snawered the 
sirouler by Jetter te (Glaist ite ia dered acying, in exdbotunee, 
that Ere heffler OF Astehlant in’ “srrorta) office sad interested 
Nesars. Sochults avi Field, of the Inture-Ooean Hotel, and that 
they Aad — a abr me effer fer a igase on the property, 
and asked /plaistifis “is. ‘error’ te kiogiy protect Mis with 
reference te the regular res] estate Beard rate of sommiansian 
seme ms would sive tie srospestive lecaacse prore ev attention. 


we 2 en tep phir atey 
‘ant ia crror then sent Datfier t¢ gis intifis 4a error. 





to coafar with then and they anogepted his ssrvigez, anc by 
hie efferta the lesaa in scestion was acavusmeted eat aigacd 
by Field, one of the partis a@etioned in defenduat is errorts 
_ dettar cf ‘hpeth 12, 1913, The tenant #o2 waply satisfectory 
te Pialasiife in error, but tooy testified that they asked 
Deffler ehct wrald be the commlasion, ani that he answered 
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4 hae and that they acreed te lease only on condition that 
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~3= 
they only pay $200 commission. Their evidence eue, clee, 
that they did not kmow he eas the apont of defendent in errey, 
ona thought he wae sttine in hie on béheif, feffiar testie 
fisd thet he told thgs thst the commission would be the regular 
r@ai estate boerad csoumiscion «hich vould bs thirteen per cent 
ef the firet yearts rental, ati thet he thought it sould 
amount to about $200, He further testified thet he told 
Pasintifie in aorreex tiot they sould heve ic see defendant in 
erzor, if they cot any cut on the comuisecion, «os he had nothing 
te GO 4th thet. I$ else cieariy aprecys im eviderme that 
Pefiier was eerely en employee of aaferniant in error, and 
sorking under defendant in error’s instructions in tide deal, 
emi thet Be did ali the necutistions: afield for defeadéant in 
erroze in eeeuriag the lease in question, 4 wae te be podd 
$22.50 per week ae auch employes ond in ease the lease is 
question Sau secured, onfehaif of the eosmizcion, wei defete 
gant in error waz to receive the sther bait. 

The proof aiag shows thet for « ten year ieate the 
real estate board sormiesion cremiesd in pidetiffa in errerte 
circular was 13% of the first yearte rentsi, or 5% of the 
firet years vente and 1% ef the lest eight yeara? rental 
combined, ami that teffier had no suthority to chenge thie 
wate #ith piaintiffe in error. The isttes of Aprii iQ, 
iSié, ciearly apprised pisintifg=s in erxver thet they rere 
G@ealing wits defendant in ervroxy theouch telfier, whe aise 
testified he so inforned thes in exotess sords. 

Thorpe wae auly licensed se = rani estate broker 
by the City ef Chicoze, «2 provided by ite erdinunces, Oeffler 
wae set ec licensed, The sity ordinances of Chicare further 
provide, ee feliges: 
wk tate cote he coeettiocs of ths apts tee Salt 


hieself enzazs in the business or act in the capacity of 4 
brokey, abail notwithstanding the fact of cuch ompicyment be 
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aienabie $0 511 the peovieions of this chapter ond she 
ee te take out a breter'*s licesse,* 





4 be 


me oti, ae provide a penalty for the 
winiation of a4i6 BF GLARE it is aheur by the xeading of 
tha foregoing orcaasnse thst empluyess of « breker are net 
recuired te take out <« broker*e license waleas ther thom 
SGlVGS eters in the business cx act in the curagity of a 
brokers on theiz comm account oa svide frua theiz work aa 
employees of brokers, Se long as they cre sorely ceplayecs 
ef beckers, they are sot brokers <od the faet morely thet 
they ate paid fer their work « certein portion of per cent 
of the cemmiccies adcee sot exteblish tinct they ace brekers 
within the meening of that criincnee. 

There ic no merit in the contention thet the deren 
dant in errog*s claim ie tosed upon a yoentugs serydt count. 
The statement of cicim, «2 above set forth, aivrply <icscleses 
thet gdefemiani in error ie suing for the “real extate board 
GGeniacicns™, promiced in the cireuiery ietter afaresaic, aad 
specifies his ofaim farther by stating the rentel nemed in 
the leane ani that his cioim is Sf of the firet yearts rontal 
ame 36 of ths last eight years’ rantale, without etating 
whether he relies on thet mm of $4665 «8 tke contract price, 
Or s@ the aausl, customry oni reusonuble charge for Bis sOrke 
St waa prowead te be tie contract price, cr at least tae jury 
2eE@ werranted im ao filings 

The ¢ourt erred in wet rermittiag plaistifze in 
errerts counsel te erssa examine some cf the «itneseaes for 
éefendunt is érfor, perhapa om the ticory that they ware 
Sailed fee eroas exonination by Biz wader aaction 33 af tae 
Busieipel] Gouzt Sct, He such noties was given by Aix vetore 
the @uamioation, and no such @laim ahold be allowed, ualese - 
ue actios thereof ls given before the vitaessen teatizye | 
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The error sa9 evidentiy harplese, hosever, a¢ the citnesses 
were thorcuchiy esamined afteresrde by plcistiffe in error 
im regard te -il matéere inquired of tiem by doferdant in 
error. 

There is no merit in the other sontenticne ef 
plaintiffe in error that the sourt sdmitted imprerer evidence. 
Finding ne reverelible errors in the recard, the jucquent 
is sfftirned, 

AFPIREER, 
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EPEAT ion 
Pieintacr 


Prrer, ERROR TO 


n a MUNICIPAL COURT 
cmrrs a\sonmeror, =f | OF CHICAGO. 
5 are Ca ES 6 O 
1 Fs 1 I Ae 5 
wa, edVES DELIVERED THE OPINTON OF THE COURT. 
Pisintiff in error Scgan sult in the Bunicirsi 


Court te recover from defendant in error 71,000, vhich it 
Gisine to be entitied to «@ serced and licuideted dansges, 
beosuee of the breach by defendant in arrar of the following 


eontracts 


'This agra witneseeth, that in consideration of 
the sum of 600 im hond to him poid by the Stondard Brewery, 
& @erporntion of iilincie, end the Issning to Rim by seid 
Stundard Brevery of a complete sct ¢f esisom fixtures, 
Charice A. Joinacon, sersinafter designated 2+ the vendes, 
hereby sarees te surchase from the Stemiard Brewery, « core 
poration of the State of Tilincis, ite succeusors anc asBignt, 
hereinafter called the vendor, onc from sc other poreon, firm 
er corporation, %:ii the domestic beer acid by him or his 
agente or servants, at or about bia saloon located at He7 
Borth Cisrk atreet, Chicago, Tilincia, for cash on delivery 
at the rate of the uevei market pries of the Stondaraé Sresery 
for beer, at the tise of delivery, from the first day of 
Sovesber, 1907, te the Sist day of October, 1912, ons that he 
will met sell or iesee Kis acid meicom to any person or pere 
— eho do not mske on agreement sinmil«er te this vith eoid 
¥ OFe 

"In cses Said vendee, Kis heirs, successors or <2gi gna 
@nail fail or negieet to curcheee «11 the domestic <drait beer 
reqtired by him or them, at eid premises from the vendor, 
a@uring the term ebeve epecified, or in ease of eny breach 
oF this ‘eement on his part, then the said vendee or hie 
heigs abeil ray the seid vender 71,0. If said veniee, aie 
heira, successore or astigns have domestic beer of other 
samafecture than that of the vender*a upon said premises 1% 
shall te taken ani deexed te be conclusive evidence of a 
wielsation of this ecvenant and entitie eaid vendor te damages 
aS herein esecified. 

SI¢ ic further agreed that said orevery wili furnie’ 
@aid Johnston for his use curiae above gala term a city salcon 

@, which anid Johacon will from term to tere osalgn to 
above ssid brexery, and return it to seid brewery at the end 
of? @aia five yosre. 

find by ite acceptance hereof wid vendor heraby sgreea 
to #¢]]1 te aaid vendee or his axsignes o1) of the domestic 
beer of the menufecture of said vendor required by him in hie 
Saloon upen suid premises, upen the ehove term@ emi coniitions. 
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"(Signed) CHARLES a JommcoN, (SEAL). 
icin THE STANDARD SSECENY, 
ae © magess Js Desens 
dent.* 

It is net” denied thet wefendioatis eTrex) after 
heving for four yeors ond 2 bailiff faithfully rerforsed 21) 
the sovenante in the contract to be kept by Bim ond shen the 
eontract kad but eix montha more tc run, violated the term 
of the agreexent by seliing of renting kis salcem to a pere 
gon who did not enter inte « contract with plaintiffs error) 
ef iike import te the ome sued on, ani whe did nct tay oil 
the domestic draft beex used in his business of claintiff in 
errer, On the trial ploiatiff Gn error) intrecsced the 
Gontrast sued on, in evidence, snd offered te prove facta 
fvoe which the smaint cf the proerective mr-fite of ploiatiff 
ia error for the eis months during «hich defendant in error 
@44a not purchase free it 211 the domentic draft beer used in 
the exleom in question, if the contrest hadbeen performed, 
eould be estimated. This proof sae objected to by defendant 


eee ae 


dan errer: vend eroperly. lexelaied by the court for the reaacn 
that ‘pladntiee 4 da exror)had limited iteeif in ite affidavit 
of cicin te 3 recovery om tae besie of Se wads cated Anta ges» 
AE th the suit had been brought to rseover sotual dans Zo, the) 

“ proof effered would hove been coupetent. - at the end of the 
“ae wade ‘by the plaintiff, the court instructed the jury te 
find the iseuse for the defeniant. mR the verdict returned 
in pursuance tc thet inetruetion, jwigrent sae entered ag iuet 
plai atiff dn : OFKor in bar of ite action and for esete. Fo whee 
ao wer the vies hf ca at Sas conk ik one scuestion 
need be discussed in this opinion, namely, does the damage 
@isuse in the contract sued on provide for liqcuiacated damages 
OF o penslty? The contract does not in tarme designate the 
damages az either liquidated or etacrvise, But 6 apecizfic 
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amount ic nared therein se ouch, ‘han 4 srecifie ascunt is 
named in « contrect as dancmee te be polit in cane of o broneh, 
it 18 a ciroumstanes tenting to show the intention to consti= 
tete that «mount licgicated damsrece, vrovided the emount oo 
named i¢ besed upch and substantially lisited by just cen 
pensation.  Unlese it 16 ae bowed emi lin§ted am particulier. 
iy shen the emeunt co nexed is ao grosmly disproportionste te 
the smount of dasmges tit ceuld result from the breach, 
shonever it might occur, at to be orrrenaive, umccnecion: ble 
ond exterticnete, courts (do not Hesitete to declare the ine 
tention of the varties to heave beon to prowide a rencity, 
evon chen the term *®*liquideted (-mages® is ueed im the cene 
tract.  Thot cometruction ef 211 econtracte is fevorea by 
the courte, in the redress ef civil injuries, thet reculte 
am just sompenmation, ratuer then forfeitures, It ia 
sorseivable thet contrcete may be eade shich, if broken by 
& party at ome time, sould result in the sare amcunt of © 
daesees to the other carty, a6 if broken «ct any other tise, 
but the ecntrect befere we is not one of thet kind. It 
wae to run for five yeora, The benefit te be derived by 
plomtiff in error fres the fxithful performance ef the con= 
*réet OP defendant in crrer =ae the reefits te be derived 
fron the sale of ita demectig Graft beer for. tive yoart. 
The lose it eculd euctain in cconeecuence of ita breach would 
be the rrefite it sould hove made on auch Seer for the une 
expige@ pert of the five years <fter the bresch, ith every 
day the contract «a8 performed the amount of the possibile 
damages te result from ite breach was reduced preportioncteis. 
Assuming, if se may by eny of iliuetration, thut uncer this 
sontragt $1,000 sould huwe been 2 Just umi adequate comrensae 
tion for 211 dsasages pleintiff in errer vould Bove suctained, 
if defentant in error het never performed hie contrast for 5 


ingle day, it follone thet kis failure to perform it for one 
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tenth of the tize only, “hich ie a1] thet ie sleimed, eculd 
result in but one-tenth ac much damese or one hentred deliore, 
To exact of him One Thoutend dollars for a breach of - cone 
tract that damagecé plaintiff in error but ons bue(red dolisra 
would, therefore, pluinky be oppressive, unconscioncble, unjust 
and ostortionete, omi entirely out of jcist «ith any idea ef 
just compensation, 8, therefore, sonciude tist when the 
perties entered inte the sontrect sued on, they did not intend 
to agree to $1,000 as liquidated damages, but did intend te 
Gsteblish a penalty which #howl4 insure to plaetiff im errer 
just comrensation for aii damages it shauié soffer by reseon 
of samy breach of the sontract. The best discuseion ef the 
question of the conatruction of contracts of this character 
ef which *e are eware is fcand in County so? Serge 






fn whet ic exid by Er. Justice Farzer in thet opinion. 


- Plaintiff? tn errer, eslyiag seieiy on « right te 
resover the 1,606 ae linuidated dasages, the Municipal Court 
eoul4 ast properly baye done othervise then t6 sive the 
reremptory instruction scampicined cf. 

The juiguest of the Zunicisai Caurt is, tierefote, 
aifirned. 
EEDGEEET APPIREED, 
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CHIGSGO FORE COEPASY, a ocrperstion 
and M, B. CAtIER, ae 

ts SPPeLL Face 
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Bh. FITICE GRAVES “ELIVERTD ore qereton or eer coon, 


Apesiigt 


&ppeiiew, the Gaisaes form Company, is « corporae 
tics of which the ether aprelies, H, H, Geciers, ix tae presiq 
Goats Apptilent, George %. freanburs, sad one Henry Tuck< 
geiecnei, on Bovember i, 1906, sore shout to form a som 
poration te te known as the Green-Tuck fe. for the sonefocturs 
of some wetal specialties, Being desirous ef eocuring the 
OOm agecritbed in the ivase hereinafter mentioned, to he 
eccupled by the GreenePuck Company shen a should beacons ny 
incorporated, they induced E. H, Casier, “ho ie s lawyers ~ 
te secure «1 ieaSe thereof for them, The ‘Jesse wot &o be 
taken in the muse of the Chicase Form So. «mi BN, BR, Gesier, 
S38 leeeoes. 

Gstier eecured from one a the jose 
aeeired for « term beginning Decerber i, 1906, ami ending 

| Apvil 36, 1914, ut « monthiy rextzi of 937%, and poid the 
\ figst month's rent therefor, On December 18, 1866, the follies 
ing agreement im «riting wes executes 
STHIS AGREEEERT betceon the Chicago Form Company, oad 
u. BH. Cater ef Ghicusza, Iliincis, parties of she first part, 
amd George GS. Grasthurg <i Heary Duckgeiache] of Chicags, 
Tilincia, parties of the eetert rarte 
SETTAESGETS, thet sneress the rorty ef ine fireat port 
hag isamed for a vericd beginning December 1, 10GS, ami onding 


- April 30, 1912, from Yarren Srringer, certsin tenesent know 
% “ag the fifth these of Eo. 506 south Plinten ctrret. 
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"It is petesen the sorties hereunte toat the «<add 
premises eac ‘be used ant ogeupled, cating tee tem afore= 
sada, or untii otherwise contracted for by the parties herse 
Woticca, adi vente smb Gasagem eisimed by tha oxner ae 
Xz Shaii be wot and eatiefied by the portics - the 
wecond gart, and they de screby seres te protect aac aeve the 
@aid porty of the firet port from <i dishi: Sty opising oat 
of seid ieses, Thie in cumsi¢erstios of their eae end 
ecoupancy of the precises, 


OHICAGD FORE cOePcNy, 

HB, Ey CALIER 

BE. Ge Gar em } 

HEHAY TUCKGRISGHE 

a Tete 
geieohei cocupicd the pramiose wntii the GreimeDuck Cowper 
ese imeorperuted thich wae in the eerig part ef Jonnery, 1907; 
that the fiest senthes sont cue vereia to Catder ty Sreehburs 
ayei Duchgeiechel, «nd that after the GrecmTuck Compcny cae 
imcorporsted it occupied the preemiens uwotil sieout January 
Bay TOG, and goid all the rent directly toe Yarren Soringer, 


Pea Boome ‘o he comausied thet Greenburg uw 





the londlerds  Usier what exrengement this course on the 


pax of the cerperstion ss pureusd the racerd deos net die- 


Gi08G— For seme renter aise net discioseé by the record the 
premises: in que@ticn «ers agi occupied by either the Greme 
Quek Company or Grecnburg «¢ Duckgelechel after shout february 
i, i810, ané neither dit they or either of them efter thet 
teste pay the rant stipulated for ty the term of the iease. 
The leose contains a pover of attorney from the leassee to 
senfere jueccoent ageinst them in favor of the iamilord for 

the amcunt of amy rent not paid shen tee “ra. Geste, tosnetner 
with one humired dcliare 2tternsy freee. 


ee , Sn Soril 84, 1Sii, by vistes of the pecer of attorney 


contained in the lease = juiewent san confaesed in the Runie 
éisei Court in favor of Scorimger, the lendierd, ané against 
Sppeliees fox $2065 ant costa, which sas for leven montha*t 
rent «t 217% per month, cmounting to $1955 ani $106 attorney 
fees, ‘The coats as thet saee were 312, acking the total 
ameunt of the judgeent ani costa, $2003. Of thie judgment 

















mld tee. Set t enc. 
“© nae Ree ie SA = 


aa take igs snag ee: ‘seine od 
Pie, d sastacoo.o. ce ate 


wOht dor LU LWLOt- pita coanwny ans. 
OH eener. ot) qe fen loed>. Ion erie 
AIG et Gale W tel gueee Patt eee sal 
Searwess4 Svode tot sedeeiopainess- names ; . 
hae anf %s 266) 0 testin we year BS wach? Lag d . . ce j 7 2 
se00ei af? So waged OE ge er eae? | S 

0? ononast at? sort qevite fo eemegiae + 

9. pel iesk at I -aereF als — 2; 


Ceeped fa) mxrny AK! 39 auigie Bd te ws 7 
ce tae aS S 
Pata. ae -pivatteagh: aet- ie we 
*meldaur nee TES +o} ae 
Wientste SSP Ses 2: Aabewe 3 lait a 
headot at ga hse hed. res sd . ‘aoe ’ 
‘Prmanpais widt. iO B6QS}-aslineir as ewe eel ' 


1 re neal Ya“ 


ee 


~3= 
SPPGilant Bad motiee, Dut thare ie acothing in the record ta 
ehow that he ever tock assy steppe cither tu have it vaented 
or te pay it or to prevent Kies from being forssd ta pay 
ite, A motion by opeelices te vacate it zede im apt tine vat ) 
om Outeber 28, 1Zii, "“gonted 26 the juiewent «ac confirmede 1 
is judgment wae ectiafied Secember 19, 11], oni appellesd 





oisim 3¢ wee paid in fall ty thom, ‘Theracfter this euit wee 
Sustiteted Ra nppelices against George %, Grevndurs ae 
< Backgoitehe te recover the Gucunt « 20 pie & ietioks in 
their ‘affisavit of elaie relied wethe contract of feoember 
18, LiC6é, heretefere svt out ani olso om = clalesd contract 
of domwmry &, i067. The execution ef the contract of Jam 
wary SG, is07, eas denied Sy apee¢liant both im hie affidavit 
of ¢efense asd on the witness stand. Me slee introduced in 
@vidense = especial fimiing sy « jerry is another case ce 
tenging ic prove tiat it Lad net been executed, The court. 
thereupon exciuded from the comcidgeration of the jury iii evie 
a@encé g@ to ite exeouticn, The sury found the isauee against 
the defendants 424 «<seessed the oleintittts dasages at §5020, 
From o judgnent om thic verdict defencent, George G. Groomiurgy, 
alem® orpeala. 
The evicence as te the contract of January 5, 1507, 
being oeeluded from the considerstion of the jury thes cone 
tract can not be sonsidersd by this court in determining the 
correctness of the verdict returned or of the Jucament theredte 
The contraet of Desesber 1S, 1806, obligated Greea- 
burg ami Dackgeinchel as individusis to “protest enc save the 
Said party of the first part, (The Chiseze Form Company and 
E. H. Caster, appellees bore) from cll liability arising out 
ef said lesse*, until "othersies contracted for by tae parties.* 


_ he lease by ite teras muie sppeliest ilable fer the «tipu= 


listed vont of $175 per wonth from Decesher 1, 196¢, to April 
BO, 1912, and for F206 attorney foos in case a jucguent by 
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inte on Jenucry @, 1907, had teen eotablished ani adeitted an 
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sonfession was entered against them for rent in arresrs under 
the power of attorney for that purpose contained in the lesee, 

If appeiiees paid the Springer judzment in full on 
@isined by them, they sere dsuared te the extent of $2058 by 
reanon of the failure of Grcenburs and Deck seieehel toe *pro- 
tect and save® them from 211 linbility umier the lease in 
“wSSCiOM, ati the verdict ami juxicpent in thie caea «ave 
Fight on the werite. 

. The factvthet apgellees relied in their affidavit 
of gisim on tec 4ifferent contracts, enc af om original 
underteking on the port of appeliant and Duckesiechel, and 
the other sa gusrenters of the obligstion of a corporation, 
is Re reacon “hy they scr not recover on the crigine) undere 
taking when the same ani ifs breneh ia eateblinhed by the 
evicsence umf the aevidsesce cf the contract of cusranty is 
exciuded from the record at the inntancs of appellants 

Ga the snestion shether asreliees paid that judement 
in full the evidence vos somewhat conflicting. The jury 
beard the evicence ami foand thet it wae paid in full by 
them, aid we think the evicenee fsirly tends to wecrert tint 
finding, at least it ia not eo sonifestiy azsinet the scignt 
ef the evidence aa to warrant us in setting the judgment <eide 
for that reasons 

| The eontention ef aprelient that the contrast of 
Decomber 16, 12%, hed beon superesied ty end serged in tae 
contrast of Janusyy 5, 1907, «nd thot its introduction in 
evidence sas error because of the femiiiag ruie that shen 
prior secstiations er contracts are aubsequentiy merged in a 
written contract, proof ef the rricr racetiations or ecatrest 
is insdeiesibie, hos ne werit for the reason thot no puch 
eubeecuant centract is sacen by the regerd to heave bean 
antered inte, If the contract eppeliese claimed was entered 
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30 e¥icenoe thare sight then have heen some force in the 


sontentiane 

Appeilant alee imsiete that orsi eres of ettere 
amtegesent to the contract of December 18, 1005, ani meeged 
thesein =33 enemas 'SGRi tiie The proot referred te in 
thet conmection releted aclely te the circumstances under 
ehich she lense fram foringey to «prollese wee cade ana did 
net cefes is omy way to thc facts coversd by the contract of 
Deeember 18, 194, ari est sroseriy adeitied, 

Zt te mest avgedd fy acpelient thai the oontreat ef 
Degember 24, 1905, was istendad br the rertics to he « tem 
portery errangement, st to be binding only *uneil otpersies 
ecetvected for by the sortica™, os therein expressed. hile 
thia sreweent is ecund encugh if it fitted the facta, the 
secerd fsiis te shoe thet the parties ever “othoreies cone 
tracted*®, 

It is umicubtediy true, as contended for by apreliant, 
thet the contreet of Descexber 18, 1900, “os intenied by the 
pertias to be inf< sense a temporary errangezent, but it is 
elear thet they intended it to continue in foree untii the 
ema of the perisa for whieh n= premises in susstion were 
jeesed, unless they sequer sbecgeted it by another contract. 
Sustever wey bave been shoem if the clsimed comtrect of Jane 
uery 8, 1607, had been ostabliahed, te record betors ue cone 
teins no proof that any suhsequent contract was make by tae 
perties in réistion ie tie subject matter scoverec by tae 
oomtract of Docember 16, 1906. %s must, therefore, hoic that 
eontgaat te be in forse <hile the rent «a2 sceruing for shich 
judgpent was confessed agsinst appellees. 

It is next urged that in any event the measure of 
appelies*s damage sas the rent poid ond not the amount of 
the judgment. In cthar serait, that the attorney fees oni 
esete included in the juigsant confessed care not covered by 
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the contract sued on,  Tist sontrset previded that «ome licnt 
and Duekgeiechel *ould rreatect agi save the sei¢ party of 
the firat part from a1) lability arising ot of aaié lease, 
The sttorney feea «nd cocts ineludied in the udgoent sche 
fesasd rere cS much s fest of anreligen* Lishility under the 
isuae 26 fas the rent ant sere covered Ry the cantreant aued om. 

Other eumplainte cre made ef the ruliase af the 
eourt on the zdmissicn of evidesee ana es te the instractions 
given to the jury, tut such rulings ani imetructions secre 
aii in aeecrd sith the views hore exercesed and «ere corredte 

Vinting me error in the record the jwignent of the 
Bunicigpe] Court ia affirmed, 












fo oS nea a 





me aad pglahe a 








Eee ee 








Soe 






ie Bo aie 
365 = 19878, 
JOHN J, SHEA, | 
— FTE, PROM 
Ws ) CIRCUIT COURT, 
PAUL J. Ay = bec ry. 


BR, JUSTICN GHATES DELIVERED THE ovreeen oF Tes Count, 


appelisnt procured the arrest of apgelies on the 
charge ef exbosslenent. n the hearing of the charge before 
a justice of the pence appelies eae ciesherged. He then 
sued arpeliant for saiicicus prosecution an] obtained a 
judgeent against him for $500, This is on appeal from 
that juciguent. 

The charge of smbesnlemant «as based on the claim 
thet arpellee, hile the «sent of <ppelisnt, hed collected 
money bejonging te arrelicnt enc head appropriated the seme 
te hie orn uae, 

Tre utiisputed fects disclosed ty the evidence are 
thet befere the complaink woe made en which the sarrant fer 
ibe eoveet of Gerke wen betel sickiinws went % bie 
regular «ttorney whe for yeere had tromrceted for kim such 
business as recuizved the services of an «ttorney ami fairly 
awe fueliy qutmitted to Ade all the fsete «ithin hie bnewiedge 
soncerning the eherge thet ene evantusliy lodged sguinet 
drool ide. Qm the follicwing day the attorney went to the 
effiee of osebilant amd exemined the bocke of opel lant pore 
toining to the sxtter eri teiked with the beckekeeper ona 
the csahier «ni azaim talked with Sheth going ower the 
facte cits each acporetely. Ths attorney then « wyieed that 
a demand be made on peli for the money, which «ae done 
#ith the reanit that appel be refused te turn it over. The 
attorney then advised SGcliant thet oppelies was cuilty of 
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the erime cf empestiesment and aivieed Aim te “eweer aut a 
warrent*. ieting on taie advise the compisint on which the 
warrant in cuenticn — issued was ee: dee) There is se 
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suggestion dn this Fasord thet ¢ attorney om whose advice 
appellient acted is met on entirely reputable «ni som-otent 
attorney. In cur judecaent the course rursued br arpelies, 
as shown by the uncortrdiieted evidence, successfully retetted 
any oresumption of milies that might cthersise heve cbt<cined, 
SMG conclusively eateublieched the fect that anpelient did net 
eet vithout probsble csuce. 

74 Liles Avpes GBy =e seids 





*In oxdexr $5 waintein « suit for mclictous srosepation 
the pisintiff® aust cver «mi prove, smong othe yr thin thet 
the cefomiant, in sroauring the arrest of the P inde tt 
acted m:liciously ani sithest probable esuse rer beliew: 
the defendent to Se gulity of the crime eherged.* 

Sea eee¢ase@ 

®3t ie the well established les in thia Stute that <here 
@ proescuting witness presents sii the facie sithin his 
bacsiegge, or thet he qouid heave ascertained by pea eoRe ‘Ble 
se ct ami eitheut reserve to a etate*s attorney, 
eb Some Pgh ef rsenenized ehility snd so< 2a a 

faith acte on his advice, ke cannot be held 
Freapons — in an ag%ion te we siesons cocingd, 144 se 





3753 ee 15 ru | head | wihive the vant 
of seetesle | anuee amd ta rebut the Baad, on 92 malieg, 
even though auch countel gcivet hie Sud sdviees ani even if 
the fants made the basin af the ghesee 26 wot cometitate = 
the ertme choerced.* 

Tne joignent of the Circult Seurt is, therefore, 
reveresa with a fimiing of feste ta ba incorporated in tie 
Pevorde 


SITH FISDIEG OF FACTS, 


FISDIRG OF FACTS: < 

Se find «2 ultieate fsete thet in ccusing the 
errest of aprelise «ppeliant did net act m-iisiously or 
without probeble csusé. 
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The ¥estern Teal = “Vining Company, hereinafter referred te ax 

be plaintiff, brought svit esainst the “erthern Ceal £ Supply Cem- 
pony, hereivafter referred te as the defendant, Por $172.00 allernd 
te be 4ne *tren on coer account” fer ceal sold ond delivered en divers 
tes beteeen february 7%, if1f.,. end ‘areh 5, 1612. The defendant filed 
a eet-off, cleaimine darares te the smeunt of $294.60 Per an allered 

& of the contract under which sueh cesi vas furnished. Usen a 
‘trial befere tre seurt ritheut a jury, a jutement fer the plaintirr 
was entered, shereupen the defendant ened eut this grit of error. 
eth the parties are eneared in the business of wining ani sejjine 
‘eoal. The rlaintise's offiee is at St. Lewis, ana the defendant's 

at Chiesce. or January ©, £12, the defendant gave a erittes ercer 
te the siaintiff fer trentr-five cars ef washed ceal at the price of 
ferty senta per net tor f.0.b. at the mines, te he shipped at the rate 
ef three cars a day. The plaintiff’ sacecpted the order with ihe quele 
ifieation that §¢% sexld abhip omiy ene car a day. “e this qualifieation 
the 4eferdant arree4. in a lctter dated Janmary i°, i515, in whieh 
@efendent urged rreater speed if possible and indisated thet it ex~ 
pecte? Aealireries te bewin at enee. “eo deliveries rere sade, hewever, 
watil Pebruary, and arly eleren cars ir 21] vere 4cliverei. *etween 
the 4ste of the erler and “areh 13, i912, a member cf ictters vere 
written by defengent te the plaintiff scomslaining ef the delay and 
ureing its nee? ef were cecal, te whieh the plaintiff replied by clair- 


ing?2h 2 weather and 2 searcitr ef cars kat preverted it from skipping 
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any faster. On Nareh 19, 1043, defendant telerraghed: "have esta 
eeal ard euct deliver. Ave you going te £111 erfert* Ts this, the 
plainii®? resiied Gr mei that it wew32 net be able te make any 
further sidpmenta, fer the reseon that its “ertire output will ge 
out, Tres the present tire en, as wine ruv for railread ase." Te 
this letter the pisintif? ales extressed the hepe that the defend- 
ent was “oretectca on the sale eof thie seal tr declare in trans- 
portation, searcity ef ears, and ether causts aver whieh you have 
me control, which is the eseastion fer sur Pallurse te coepiete thia 
erder se slaced.© Om vareh 25, i812, iefendant wrete tc the plain- 
tiPP, statins thet if bad seid the "14 eare dee us om thie order* 
at an advaresd pries of (643, that *eur customers cere compelled 
te ge om the market amd buy ceel and ve will suffer heavy daemares, 
and we efi] be cempelied ¢5 fase the sare slong te rou.” afding 
further: “te rerret, therefore, te be compelled te advise yeu that 
we will bela your account tc reimburse ee arainst any less fer nen- 
fvifiliment of this erger.* At the tise this letter wae written 
nothing tad been gaid fer the sos] that was 4elivered, nor had 
any derand heen wade user the aefengant Per such paywent.) There 
4s nothing in the order aa piven, ner its seeeptanes, nor in any 
ef the letters that yasved between the carties as te the tise or 
manner in which payment shovld be wade for the cesl, unless a orinte 
ed clause found upon the letter-heads used ty defendant cay be ae 
considers. “hat sluuse reads: “Accounts due om i0th af senth 
following shipwent.” 41s defendant was in the business ef 2e)ling 
seal, it ic evident, we trink, that thie clause refers tc “accounts 
ave” te 4efendent, and net te ite seseumis payable, and therefore 
bag no referenue te the contract with the plaintiff. The defendant 
efferred, but cas net permitte4’, te preve that there was a genersi 
qugter cine deutues im coal te par fer their coal at any tine daring 
the weet: fellevine shiprent, in the absence of anr agreerent te the 
/ contmary. Proof ef such a custom was ecompetest, under the Paets ef 
in 8 ease, te she that defendant was not in defap}t at the tine the 
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plaistiff refused to complete its centract, and 2t vas errer for 
the court to axclude it. 

The sein centroversy, bewerer, arises upon the ruling ef the 
trial ecurt <ith rePerenes te the dcTendant's claim of aeteoft. 
The defendent acurght, hee @aqg not aliowe?, to preve that the aiP- 
ferenas betesen the soptract price sf the ecal omfered ond the fair 
eash cartet value ef the same 4uringe the wenth of Mareb, 1712, wae 
nore thom fave hundred dollars. The eeurt meteined an chfectien 
te = qvestiom ef that character, preserly framed, and alee sustain- 
ei an shjcetier te an effer te srove. by « witness then om the 
aiami. that sueh rae the fast. 

“he theery vpen whieh these ehjecetions rere eeeteined seens 
to have been that the defendant was in ne pesitder te claie darescs 
from the pleintiff fer any breach of the comtrast Br the latter 
beeause the Gefemfant wan itself in default in met havine paid, 
er effere’ to vay, Ter the eleron care of eoat 12 had receired ani 
used. This theery is arain advanced? ir thts court, and the case 
ef Garber Srothers Ce. vw. Neffat Creie See, 251 TR}. 54, is relied 
om by plaintiff's: esunse!. In that ease, 2 contract «as made by 
ghish the Crele Cempen: agereed te deliver to the Harber frethers 
Comranr, one ef the sellime arantse of the Crale Cergenr, three 
hundred safety Riereles, shipments te herein et a certain tive and 
t= eertinue there:fter at such times and in auch cuamtities as the 
Herher frethers Cemsenr shec3d specify, and te be gaid for, as 
delivered, by civine ite seeestences at thirty Gare. Severs? 
abigeants vere meade as erdered frem time te time, but the Harber 
Company neclested te aay for the same or rive lis acceptances, ag 
agreed. ifter regested demands fer payment. the Cyrele Cempany re- 
fueeé tc wake ferther shigeemta until the sceds shipped were paid 
Per ani notified the ‘arber Comcanr that unless such payment were 
made within féve days 1t would terminate the selline aseney ef 
that company. The tarber Company refdsed to pay and breught suit 
for preack o° eentract. The ceurt bcl4 thet usder such eirem- 


stanees. the suit sesld net be weaimtained fer the reasen that 
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“neither party ean, BF any means, obtain the aid cf a seurt to ene 
Peres in bis Paver 2 contract which, witheui teres exeuse, be has 
substantially Failed te perform on bis part." the facts in that 
ease, hovever, are clearly distinguishable from the facis in this 
ease. There is mething Gn the evidence in this case teniine te 
prove that the ¢defeudant, “eitheut logul exeage,” had “substantially 
failed te perform” its part of the eentract. Here, the shele quane 
tity ertiered was tc bo delivered in twenty-five Gays. The parties 
evigentiy treated? the ecriraet as an entirety. smi agled wpen the 
underzteniing that nuething was due free the defemdant watil the 
ehele qnemiiir omfercd had Been delivered. Tn nene of the subec- 
quent eorreepondemee, in wich the defendant was constantly urring 
$e pisimeirf® te yerfoem ite part of the sewtract, and the defendg- 
ant wae reubinre oseueex fer dis failure te perferm, ie there sny birt 
thet anything wae dee Crow the defeniant--nei even in the letter in 
wbieb the plaintiff "resretted chat 14 would sei be able to come 
plete The emrtraet. “he Carber epethers GhGGs supra, ders net 
heid thet wider sush ei rcuestangcu, a Daye sass sreve that he 
sata op efPeret te omy Per the reuds actusily reesived by bie be- 
Pere he ouet’@ weintaie a: upiice: for @eeargs arainsé the selier. 
fw the centrary, that tage recognizes the riekt of the buyer wader 
sueh sirecumstanecs, «bere be fie net othorwige in Sefanl? and where 
the @usases caueci by uemedaliverr ef the reeainder equal or excerd 
the smeunt due frose the buyer, te offer te raeoup or eet-eff the 
emount 4ue senizst sue: damages, and te release the daraces te 
thet extert. The ssurt said, im effect, that ausk an offer, if 
made, seeld be "equivalent to serfermanee” om the part ef the buyer, 
| er at icast would have been a Lewal oxense for non-paynont.« ie 
regard the letter of vareh 25, 1912, tm this ease, ag avounting 
te such an offer. The right te reeeup or set-cPf auch dasaces in 
a seit Per the wales of the secde deliversd, shere the buyer Is 
met im default, is recoreniged in Pradieay vw. Sime, 44 hie 99R4 
Bicharde v. thas, @F Til. 222: felmee ve. Stuveel, 24 T2l< TFo+ 
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aueen tT. Teelan, 55 T11. Sot: Gime #. Rlasey, © Fil. Apre 296+ ana 
Rehertse-Vanchsster “ublisthing Ce. v- Fier. 146 T1i. App. 443. 

Im the ence fast eited, a gontention very sisitar te that 
oe? the sewunse] Ber the plaintiff tm this east was made. and the 
eourt, held againet the eentention in the fellewirs language: *The 
Pulirg of the trial court that Gefergant was bhownd to par for ali 
the volumes reccired and retained br him from siseinti?f? at the cane, 
treet price eeete cith cur sanction: but with the contention of 
eoimes] fer plaintaft that @efendant, beeanes of bie failure te 
eake such parmente, eas crectwde? from recensins or setting off his 
Samaces araiest slaictiff's eiaim, we gammot agree. * * * The 
written eontrast <«f the parties musi be cerstrued tm the Lieht 
of the avhaequent acticna. hile defumaent was vet relieved free 
the ehlieation ef bis centract to pay fer the volumes retained by 
him at the «tinplated price, he gas ret ent off by reaser ef his 
aefarit in this rerar? frem setting off or receupine bic damares,; 
suffered through pleintiff's breach. a claim which slaintiff clearly 
reerenige?, slthough the measure of dermages was not cereed upon.* 
‘his lanruare, we think, is seevliarly apprepriate te the fsets ef 
this ense. : 

$e are ef the epingen that the esurt erred in refusing te 
permit the 4efendant in wake the Gefense set up br ite claim ef 
setesf?,. end fer the ressens ashere stated, the Jucreent of the | 


Yumtiedpal Court will be reversec and the cause remanded. 
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DELIVERED THE GPINION OF Tid COURT. 


this was an action of the fourth slasea in the Municipal 
Court, brought to recover §557.55, alleged to be due to the plain- 
tiff by the terms of an allesed written lease, for rent for the 
month of ay, 191%, of certain previaesa in Ghicazo. Upon a trial 
before the court without a jury, a finding and judgment were en- 
tered in favor of the plaintiff for $2".50. The plaintiff sued 
out this writ of error. 

The plaintiff's staterent of olaim avers that on “aroh 
shy lila, tho plaintiff “exeouted and delivered” to defendant, a 
writter: leases of the presiess in question, fer a tors beginning 
Hay i, 1914, and ending April 36, 1913, at 4 rental of 2257.80 
per month, payable in adyanoe; that defendant "accepted the eaid 
lease” and took posseaaion of the premises “thereunder,” but did 
not pay the rent for ey, 1912, when it becare Gue under the terna 
ef the lease. 

the defendant's a-ended affidavit of merits states that 
deferniant has a good defense, upon the morits, to all except 
$27.80 of thse plaintiff's demand, It denies, however, that de- 
fendant either "accepted the lease mentioned in the statement of 
Claim," or wont inte possession under it, and then avers, in sub 
atence, that prior to April 30, 191%, the defendant was in posasea- 
sion of the premises under «2 leass providing for a monthly rental 


of $330, that « fire oscurred there in January, 171g, that soon 
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after, & verbal agreement was made, to the @ffest that "in son~ 
@ideration of the defendant's renting the said premiaes at an 
increased monthly rental, to-wit: {5°°7.50, the defendant would 
bé allowed the sum of $530 by the plaintiff to cowpeneate the de- 
fendant for the damages suffered throuch the aforesaid fire:" 
that “defendant has tendered $27.60, being the difference between 
the monthly rental due on the firat day of Mey, 1918, and the said 
$350;" and thet said tender wos refused by the plaintifr. 
a there is no controversy as to the facts. <All the evidence 
that was a@mitted was recolved without objection. It appears from 
the ovidence that for several yours prior to April 360, 1912, do-~ 
fendant had ceoupled the plaintiff's prenises under written leaees 
from year to year, and waz paying rent at the rate of §959 « month, 
These leases were negotiated on the part of the plaintiff’ by hia 
agent, Ye. He. Gowan. in January, ifl4, a fire ogourred in one of 
the leased buildings, and caused damage to the deferdant's property. 
in February, or #arly in arch, 101%, “Wllliam a. Sirk, the preeid- 
ent of the defendant company, hed several corverastions with Cowan 
regarding a new lease for the your beginning wey 1, leila. in the 
sourse of these conversations, “irk asked for "a concession for the 
fire loss." ‘the negotiations between them resulted in an oral 
agreement, or understanding, to the effect, a3 atated by Birk, that 
defendant *vould got a new lease from May 1, 1012, to April 30, 
1913, by paying an additional rental of 927,50, and he {plaintiff ) 
would refund ue 2250 toward our fire lose." thereupon the plain- 
tiff prepared and signed, in duplicate, a written lease of the 
premises, and gent the same th the defendant to be executed by it. 
This lease lias dated March 28, 1912, and démised the premises to 
defendant for one year from May 1, 1912;"8t a term rental We aaesee 
payable in twelve monthly installments of $357.50 each, in advance, 


but made no mention whatever of any deduction or allowance for the 
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defendant's fire loss, Geferndant objected te the lease for that 
reason, whereupon Cowan, while adwltting he had agreed to make 
auoh an allowance, ould that "ur, Ghirk didn't sear to like it 
very well,” and that he (cowan) “would have to @e0 tir, Ghirk* 
about it. On April 27, 1012, nothing further having been heard 
from Gowan, Hirk signed one of the duplicate leases on behalf of 
defendant ani sent it by a measenzer to Cowan, with a letter on. 
Gloding a cheek for $27.50, The letter stated that the check waa 
"in full for Way rent, deducting therefrom #250 for fire loss,” 
and requested UYowan to “give bearer receipt for “ay rent." Gowan 
declined to sesept the check or gives a receipt in full for the May 
rent, saying, in aubsetanse, that he would make the allowance on 
the last month's rent, but not on the Nay rent, The messenger took 
back the signed leases and shesk to “irk, who thereupon scratched 
hie signature from the lease and returns 1% to Gewan, with the 
message that doferiant "aid not want the premises.” When this 
message wac delivered, the measenger alac said to Cowan that if he 
(Cowan) did not want the defendant to remain in the premises, *let 
us know right away” so that the aub-tenants could be notified to 
moyee fo thie Cowan replisd, “Leave your tenartea where they are. 
I will take cars of them." his was on april 8%, 1812. Yor some 
reason not disclosed by the evidence, only one of the duplicate 
eritten leases was returned to the plaintiff. The other remained 
in defendant's possession, eigned by the plaintiff, but not signed 
by the defendant. Without arything further being aaid, the defend- 
ant rezained in possession of the premises during the month of Nay, 
Ll, and om vay 2G, 1918, this ault wae brought to recover the 
Way rent ae specified im the written lease, upon the sole thecry, 
aa shown by the plaintiff's statement of claim, that the facts 
above atated amcunt to such an acoeptance of ths written lease aa 


entitleé the plaintiff to recover the full amount of the rent resery- 
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ed according to ita terns, it alse appeared that at the time 
of the trial (in February, 1/15) the defendart was still in poa- 
session and was then paying rent at the rate of 9257.89 per month, 
We think the only reasonable etnoluaion that can be draw 
from thie unoontradiated evidence, when all the facts and eireun- 
stances are considered, is that the written lease, upen which this 
@uit was brougit, waa never in fact accepted, or intended te be 
accepted, by the defendant, and that therefore the defendant did 
not ocoupy the premises "thereunder," aa alleged in the plaintiff's 
statement of claim, ‘The execution ard delivery te the defendant of 
the written leases, centaining no provision for the allowance that 
hed beer orally agreed on, was not am act dome in the furtherance 
ef the orsl agreement of the parties, but ascunted to the submission 
of a nex offer or proposal om the part of the plaintiff to renew 
the defendant's lease for ancther year on terme that had never before 
beer: mentioned. his offer eas expressly declinad by the defend- 
ant, ami one of the duplicate leases wae returned to the plaintiff's 
agent in euch a manmer as to clearly sdvisee him that the defendant 
would remove from the premises at the expiration of its existing 
lease, if the new preposition thus submitted was zak insisted upon. 
The mere fact. that only one of the duplicate leases was a0 returned 
ia not, of itself, sufficient ta show that this positive rejection 
of the plaintiff's new offer was not made in good faith and without 
reserve. ‘The other duplicate was never signed by defendant, and 
&lthough 211 doubt upor the question would have been removed by re- 
turning it at the same time aa the other, yet we think the fallure 
te do wo, under the ciroumstarces «chown, ie not sufficient to prove 
that defendant sesretly intended toe accept and abide by the terms 
of the written lease, while openly and avowedly professing to the 
contrary. In our opinion, the offer of the plaintiff, evidenced by 


the written leases submitted to defendant, ceased to have any force 


. er effect whatever om April 88, iv12, when the offer was, in termes, 
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rejected, At that time, ths deferdant offered to surrender the 
premiaess and to notify ite sub-tenanta te rewove, if the plain- 
tiff did not want tiem to remain, but the plaintiff's agent told 
defendant to "leave the tenants alone." 

the situation, then, during the month of Yay, waa thie: 
that defendant, by ito tenants, wae in possession ef the plain- 
tiff's prenises, andi was either holding over without any new agres- 
mont, or woe holding under the alleged oral ugreament, or some 
agreement other than the alleged written lease sat forth in the 
pPleaintif¢'s etatesent of claim. ‘his being true, it follows that 
the plaintiff could not recever in thie action without anending 
hia etatecent of glaim. Having shesen to base his right to recover 
eelely upon the ailegéd written contract, and havings falled to make 
out his case, aa allered in hie statement of claim, the finding 
and judgment of the trial court should have been fer the defendant. 
Upen the lasue presented by the statement of cisin und the denial 
ef the deferdiant cocrtained in the sffidavit of merttorioua defense, 
the question whethér the deferdant was liable for use and oesupa- 
tion, or by renaon of ite holding ower without any nev agreenent, 
er by reagon of the alleced oral agreement, waa wholly immaterial, 
the facts regarding euch oooupation and BAS the oral agreesent «ith 
reference thereto were competent anid proper to be considered only 
for the purpose of estarlishing or refuting the olaim set forth in 
the Pleintife’s statement of claim, “It 16 #till the law in the 
Yunicipsal sourt, a¢ in other courts, that a party io limited, in 
his evidence, to the claim ho hes made; thet he cannot make one 
claim in bis statement, and resever upon proof of another, without 
amendment, The issue iv made by the statement of claim, and the 
evidence must be limited by that statement.” (falter Cabinet Co. 
¥. Huwesell, 620 111. 413.) ‘the plaintiff could not be required to 
amend hie statement of claim, nor to accept o judgment based upon 


@ olaim he 414 not chooses to assert. 
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fhe transcript of the reserd shows that at the sless of 
sil the evidence, the court said: "Yhe evidence i# all in favor 
ef the defendant." imuedjately after this statement, however, ia 
the recital that “therenpon the court fousd the Llasues for the 
plaintiry, and aaueesed the plaintiff's damages at 427.80." How 
it was poasiblse to "fird the issues" for the plaintiff, and at 
the eave time find thet "the evidence i« all in favor of the defend- 
ant," is « question which counsel for defendant attempted to answer 
by urging thet the defendant's affidavit of deferse ia, in Legal 
effect, a siaim of recoupment, cut a slaim of recoupment sdmita 
the existence and validity of the vontrect upon whioh the euit is 
breusght, while the defendants whole defense ia basset upon the saser- 
tion that no such contract was over in force. "in ite modern applica- 
tion, the foundation «af resoupment fe failure of consideration. 
fhe defendant, in offect, adimitea his fallure to perform the suntract 
upon which he ie sued, and geeks to extenuate his defauit by show- 
ing that the plaintiff hes fallied, tn some particular, to do that 
which waa the consideration of the defendart's promise, and to that 
extent, therefore, the plaintiff haa ne right te held the defendant 
liable." (segan v. “inmnare, 125 iil, 27, 285.) Guoh te not at 
&11 the character of defense that 14 alleged in the affidavit of 
mérite im thie case, ers the affidavit deniea that the alleged 
contract upon which the suit eas brought wee ever accepted cr soted 
upon by the defendant, and then sets up another end sholiy different 
aontract which, 4t is atated, the deferdant offered, and the plain- 
tiff refused, to perfors, A claim of recoupment must arise out of 
the contract upen which the avit is breught, or be sonmected, in 
acne marnor, directly therewith, “here a plaintiff failea to prove 
the contract sued on, the deferdunt earmot prove enether and diffor- 
ent contract andi then recoup demages for ite breach. (Haldeman v. 


Berry, 74 iche 444.) Gounsel do not claim that the judgment oan 
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be sustained upon eny theory of set-off or sounter-olaim, 

Sur genglueion is that the trial court went too far, in 
entering a judgment which te oatensibly in favor of tha plaintifr, 
bet, in effect, ig in favor of the defendant, upor an iesue which 
wa5 not properly before the seurt for determination, The only 
judgment the court was authorized to enter under the facts showm 
ang the isaues presented, waa a judgment cf dismiasal, or for the 
éofendant for coatea merely. 

the Judgment will therefore be reveraed and the cause 


roranded. 


BREVERSED AMD REMANDED. 
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MR, PREGIDISG FUP OR FLTOR 


Purok To 
HUNICIPAL COURT 


OF CHICAGO. 


DELIVERED TH OPLRLION OF THER GOURT. 


The Municipal court ontered a jiigment against the 
Plaintif? in error for 2500, after striking bie avended affidavit 
of merits from the files, 

The plaintiff's claim, ae set forth in the asended state- 
ment of claim, is “Sor poods, wares and merchandise bargained, 
acid and delivered by the pinintiff to defendant at the special 
instance and request of defendant,” which serehandiss consisted 
of 1,000 “dally pad” salendars delivered to defendant at different 
times between Legenber @, 12lé, and Segember 80, 1918. The affi-e 
davit attached te the atatemont of claim states that this is a 
euit “upon oontract for the paywent of money; that the nature of 
the plaintiff's demand 15 for goods, wares and merchandise sold 
and delivered ag above set out in the amended statecent of slain," 
and that there ie due to the plaintiff 900%, ete. 

fe thie statement of claim, plaintiff in error Piled an 
affidavit of merits, atating thet he had a good defense upon the 
merits of the whole of the plaintiff's demand; “that said ggode, 
wares ack wmercharniies seca not the goods, wares and merohandise 
which wers ecld to the defendant, in that (1) they did not contain 
the reading matter which the plaintiff egreed should be placed 
upen the ease,” viz: the sorda “corner of Learborn atrest,"” (2) 
the calendars “were to bs seourely faetened to a double mat,” and 
were not, im fact so fastened, (3) the calendare “were to be numbered 
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sonseoutively acaording to the day of the month and year," and 
were not go numbered, (4) *aaid goods ard werehendiss should 
hays been delivered on the firet day of December, 1912. but the 
game were not so dulivered;" and that the alleged defective ven- 
dition of the qulendars was not dissoversi, and defendant was 
unable to diasever the same, until the salendars had been in use 
for several months, and the “wear and tear incident to the use 
which they were put te revesled that condition.” 

om motion, this affidavit of werite was stricken from 
the files, and judament was entered, as by default, for want of 
a sufficient affidavit of meritae It ia now insiated thet the 
affidavit of merita states a gooi defense to the plaintiff's slain, 
and thet the court orred in striking 1% from the files and enter- 
ing Judgment. 
| It will be noticed that this affidavit of merits does 
net aliege that there was any express warranty of quality or con- 
Aition, nor dose it aver that the defencant in error was the marh- 
facturer of the calendara gold to plaintiff in error, nor that the 
galendars were made “to order.” it adrltis, in effect, that plain- 
tiff in error received and used the salondsre ami did not return 
or offer to return them at any time. Therefore it appears that 
the only defense aought to be interposed by plaintirf in error to 
@ auit brought againet him to recover the prise or value ef existing 
chattels eold and delivered to him without any warranty, expressed 
or implied, was that becauas of oertain alleged defects in the 
quality or deseription of the goods delivered, he refused to pay 
for them, notwithstanding the fact that he received and used them 
and continued to use them even efter the alleged defects were dis- 
eoverad. 

"he rule is, that if an article is to be wade or supplied 
to the order of a purchaser there ie an implied warranty of the 


fitness of the article for the special purpose deaigned by the buyer, 
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if that purpose be known to the vender; but in the bargain and 
gale of an oxivting chattel there is not, In the absense of fraud, 
an implied warranty of good quality or cordition ef the thing sold." 
(Velluride Power Co. wv. grane Oe, SOG I11. @18-uK7, 

"The law does not permit a person to reseive goods under a 
contract, appropriate them to his oan uae, and thon defeat an action 
for the purchase price om the grounds that the xoode were net of the 
exact quality or daseription called for by the sontract. Wis remedy, 
in the absence of a warranty, 1l« tc refuses to ascent the sooda when 
delivered, or to return them within a reswoneble time after the de~ 
parture from the termes of the contrast is discevered.” (aneriga 
theatre Go. v. Siegel & Ube, S21 11d. 148~147.) 

Under the principles above quoted, the affidavit of merits 
aid met atate any valid defense toa the plaintiff's cause of action. 
The statement at the conclusion of the affidavit, thet the goods 
should have been delivered on December let, when, in fact, they were 
delivered later during the month of December, is not followed by any 
atatenent that that fact caused the plaintiff in error any damage, 
ami, moreover, this statement 1s apparently inserted in the effidavit 
only as one of the alleged facts supporting the theory that the goods 
delivered “were not the goods sold.” Hence the court did not err 
in atriking the affidavit from the filea and entering judgment. 

‘he judgment of the Municipal Court will be affirmed. 


APPIRMSD. 
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wry 191 L.A. 20 


insey sc 


Nike PRESIDING JUSTICE FITOR 


DORLIVSRSS THE OPLNigs OF THE COURT. 


in this case, plaintiff in error was four sulity of 
wife abandonment, ani was ordered to pay to hia wife 39 4 week 
fer one year, for her support. Thies writ of orror iv prosecuted 
te reverse that order. 

The trial was had before the court without a fury. There 
wore but three witnesaca, vig: plaintiff in error, hia wife and 
Hemry dartine tartin merely testified to the amount of salary 
plaintiff? in errer was reeeiving as one of the traveling aaleamen 
of a clothing house, Plaintiff in error and hie wife have been 
married about thirty years ari have had aeveral children, who are 
now all of ase. it ia apparent from the evidence that they quar- 
reled frequently. ‘ree dendrickwon testified that her husband wae 
*grunk about half the time.* Se teatified that he hed been drunk 
but four times in hie life ami that if hie wife "omelis a glasa of 
beer, ahe says I an drunk." Several years ago, Tor some reagon 
not shown in the evidence, they aeparated. Apparently, however, 
this separation did not last lonz. in Januery, 1015, there wae @ 
quarrel] in which the youngest som, then 25 years of age, interfered. 
vYhe family thon consisted of the plaintiff in error, his #ife, the 
youngest eon and « daughter. Plaintiff in error and his wife do 
net give the saxe varsion as to the cause of thie quarrel or what 
was said, but he admitted that he "packed and left” the house, 
saying that he “didn't think there was room for hin there." on 
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several osGasions between that time and vay, 19725, he retursed 
home for a night or two, but from “ay until September, when the 
information was filed, he remained away continuously, ani during 
this time the only a:mtritation he made to the support ef his 
family was about 995. Unoe rae semirickaeon asked him "for clothes," 
and severs] times the daughter asked hic for money for family ex« 
penses, but without result cther than promisea, exeert as above 
atated. ‘‘e was drawing g1cb a month during all thie period, but 
Gleimed that after paying his personal expenges and "entertaining 
his sustomersa,” he had only $40 a month left. 

it 4a eonteniod that upen thie evidense the proseoutian 
fulled to make out a cace of wife abandonsent. It is urged that 
the abandonment contenplated by the statute must be of such a shar~ 
aoter sa would if continued for two years, aistain a charss of 
G@esertion in a auit for divorcee: that to gatablich desertion, an 
intention not to resume cohabitation suet be shown and an absence 
of the wife's consent to s separation; and that to eatabiiah 
abandonment, thro alementa are nesessary to be shewn; firet, the 
act of abanderment; second, neglect; and third, refusal to provide 
for the wife, hether all of these contentions are sound, it will 
not be necessary for ua, in this cass, to dacide, for, asauming 
them to be sorrect, “es think the evidence fully warranta the finding 
of the court. ven upon his om evidence, he wilfully deserted 
hia wife in January, 1214, and se think that his actions after that 
time, and particularly after the senth of Jay, 1915, do not indicate 
any interition at any time, to resume cohabitation in tho ordinary 
gense® of that term, That he neglected and failed to provide for 
his family from that time on, is not denied. i* 41% claimed, how- 
ever, that before a husbani gam be found guilty of refusing to 
provide for his wife, within the meaning of the atatute, something 


mere must be shown than a mere faliure cr neglest te #0 provide, 
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that there can be no refussl without « previous demand. conced- 
ing, but without deciding, thie to be true, we think there ia 
sufficient evidence in this cass of such 4 demand and «a refusel. 
the daughter, at least, wide several requests of that nate, and 
we think hia failure to keep his premises, wien able to 4eo so, 
is equivalent to a refusal on hie part. Counsel for plaintiff in 
error insist that the wite consented to the separation. Ge find 
no evidence fairly tending te support that theary. he teatified, 
and he @id not deny, that at the time he left in January, 101%, 
she told him he would “better think it cver” before he wont, and 
on the occasions when he temporarily returned, ahe evidently tried 
to induce him t remain. 

fhe judgmert of the Yunicipal Court is offirned. 
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This sage Lo of the eame character ae No. 19049 and the 
epinion filed in thet ease is appliieable to the facts of this 


whe bill reeites the came facta, in substances, as those 


and the legal gquestionse 


The only difference between 


ange gets up the facta in 


| more detail and aleo avera guniry additions] facta for the purpose 


£ shoving that the officers of the Princeton Company refused to 


plies certain tranefera of appellant's 


bocks of that somrany, ao requested by 


etook to be made upon the 


the complaining atochkholders, 


and prays for mors extended relief than doea the bill Piled in 


isges. 
the bill is eultiferious, but no point 


either in the Superior CVourt or in this court. 


it mey be that ae to these additions! growxia of complaint, 


oF that kind was raised 


the dewmurprer wag 


general, and the enly ground insisted upon is the alleged want of 


equity on the fase of the bill. 
in the opinion filed in Ho, 10963, the 
overruled, 


therefore, under the mie stated 


demurrer ahovld have been 


the decreas will therefore be reversed and the case re- 
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JERSED AWG REMANDED. 
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JULIA 0. HARLE, 
Appellant, 
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BEBRY HAMAUGAG, Ot Ble, ; sook coun?’r, 


Appellees. 
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Re PRESIDING JULTIOR FITGR 


DOZLIVEXED THK OPIRiGE OF THE COURT. 


_ Thia auit ia another of the same character as Hoa, 

199064 and 19043, The bill filed in thie ease contains the sane 
allegationa, in aubatarce, us in fo. 1evd8, and Por the reasons stated 
in ths opinion Piled im that anse, the deeres dissiesing the suit 


for vant of equity will be reversed and the cause resanded, 


RAVENSSG ASD REMASDED. 
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ILLINCIS LIfH INSURANCE gouPAyY, } 
& UJorporation, ) HOR TO 
veferdant in error, ) 


MUMNIOIPAL souRT 
VB. : : 

Tene ; | ‘ J OF CRIGAGC 

EDWARD T. KENNEDY, | y ee 
= Plaintiff? in errer/ } 
. ‘ oe 1 O ¥ af \ & » } 
} \, ek ey a *° LAG fe & } 
q UR, PRBSIDERS-TUSTice FITCH 


DROLTEREO THE OPLNLON OF THE GOURT. 


By this writ of error the plaintiff in error seeks to 

reverse 6 Judgment emterec against him by senfesston upen 4 
 premisesory note. The judgment was opened to allow his to make a 
a@efernae, but upen a trial before the court, the defense failed. 
It appears from the evidence that cm June ¢<, lla, plaintiff in 
error made application to defendant in error, through one of ite 
agents, named Gnow, for a twonty-paymert life insurance policy 
for $12,000, At the same tine, he gave 4 judement note to Snow 
for the amount of the first promium, {56°,.80, payable one~haif 
*on Auguet 18th” ari the remainder "on october 15th." Snow indorsed 
ani delivered the mote to the tneurance eompany, and the company 
issued ite polisy ard sent it, by Snow, to plaintiff in error. 
@hen the policy waa delivered to him on June @f, lle, plaintire 
in error eigned «@ reesipt for the sano, atating that he had ex- 
amined and accepted the policy "as iasued and on which I have paid 
the annuel provium, awounting to 7630.29." On Rovwember 1, 11a, 
nothing having been paid on the note, the attorney for the tnour- 
anee company notified Xemnedy by letter that the note had been 
plseed in hia hands for cellection end thet he was instructed to 
have judgment entered upon it in the “unieipal court, unless “tane- 
diate arrangewenta are made" for paywent. Yo this letter, plaintiff 
in error roplied, under date of November 6, lvli,y saying, “It Le 
my intention te pay this note, tut it is absolutely impoasibie for 
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me to do anything for at leaat a month, and then I ean only pay 
&part of it. sss If you see fit to obtain a judement against 
me, yOu ars at liberty to’ do so, but i sannot see what good a 
judgment would be to you." Ten days later, a judgment was entered 
for 25465,30, under the powsr contained im the note, and on Noveme 
ber Ely lvlaZ, Plaintiff in error waa notified of thet fact by letter. 
He replied on the next duy, offering tc pay in installments of S25 
& month, ‘This offer asens to have beer ecsepted, ard three install- 
mente of $25 each were paid, the first in Oscexber, 101lz, the second 
in Jarwary, 1915, and the third in “arch, 1913. hen the last of 
these payments was sade, plaintiff in error was reninded that he 
was behind in his payments, but apparently nothing further was done 
until Hay 19, 1°15, nearly six months efter the entry of the Jude} 
ment, when plaintiff in error made a motion in the “uricipal Court 
to vacate the judgment, ard an order was snmtered that the judgment 
be opened to allow him to make hia defense, the judgment to stand 
as sec-rity. Thereupon the plaintiff in errer filed an affidavit 
ef merits, in shich he claimed that snow told him, at the time he 
executed the judgment note, that if he desired to cancel his policy 
at any time before the note feil dus, he sisht do so “without any 
liability” to the insurance company, that the company took the note 
with knewledce of that fast, and that when he received the policy 
he at ence returned it tc the company to bs cancelled in accordance 
with thie allesed understanding. Upon the trial, the plaintiff in 
error testified, in substance, that the facts were as stated in his 
affidavit of merits. He was flatly scomtradicted, however, by the 
agent, Gncw, and the letters and partial psymonts above mentioned 
ars wholly inoonsistent with this belated defense. The preponder- 
ance of the evidence is clearly in faver of the defendant in error. 
It is claimed, however, that there was no consideration for 
the note, Secauss there sas a clause in the application «hich provides 
























~~ 4) mr wa ae ‘ 


tot ete nae 1 aod fon .ddaon = subbe: 46a wakdlehe 9 ao 
tamtags tcambit © itadde of a8 sex tice XE eee “aE te ‘oe 
B Seog Sa owe Sonmbe 1 duis yon Ob of qi ds oe HON 5 Be) 
pew sae eae S rooms fast r etek — Pret cispaaenngiyin —_ i 
<nevGk (Otis qeton ond nt Benksdome sober sevoy eal cebius a0Bs oh oe i 
mde i dost tod) Yo DeITIIed caw cme mt Tilemtetg GiRt «i | 
Sah to othindletens = ae “ud patito tee ‘ea a ao org wei 
sbiadeni sents Soo . od entien > atte 
Rrones ort yal Cs sTedowest wt tent? ont gbteg ox08 one oi 
to gmat ort sorte .8008 wea at Dadi) ty Sr: BLO 
eit toits Detiniow: baw domte mt Mitelalg yepaw bax Tema, RON 
an0d cow aeitdne iwktgon yesemagge 26 vatmenly Ot cb dled oy 
Nght “ett to extaw’ ots sodtn Ladmam-nbe ylween AECL) wou ax, Tow 
Pa aici ih etek: shin ee th ES po f 
bint ‘0s ant oA? sone wi stan oP att watt en } 
btvabtwe cx basht tows at Tiintedg off moquetéat | eee, 
ed Ort? off tn att Dios vos sad PomteLo. ress: eb 135 
yorton mfe ota 0 nah 0 3 ato ea | 
‘Waa Suet tu” on ab dita te od geib Slot ofon elt, anata Sua 
tom edd wsos yraquos edd Jade eysagtos eonarumak wis OF oh, 
YotLog ed bevisowy df mote add bmn tos said to sighs 
eemabitoncs tt: Setseoriad.od,02, imaguen ote o@ 8) henxodits : 
bed Whedon tale od giadt? ec? moi’ trae mm at 
eld nd beeeto es otes edna't ois fend yeoustedue st abo? Lae 
oti gd ubbowod .detoktarcinin yOALy diy on sass fs 
teins esos a memag Kelson Bh wtAS INL ent ha nd ony. 
~eebnoguig oft -.eoceteb Setelod wLts sittw suede temoees Xf : 
mien mt nabnvtied oes 20 Toret AL ytheote af oonebtye add. 
tot makterehtectoo on edu ovdeie fads ywevewod ,bomtale ef aE 0 


Tee 
aehivung dotde m!teotigga dit mt svmde @ wen erods cent ae | 





eed 


that the company should inour no liabliity "until the first pra- 
nium hae actually been paid to and accepted by the company, or 
ite authorizes agent,” amd until the policy has been actually de- 
ligered to and secepted by the inoured. ‘The evidence shows that 
ths company accepted the note in paymont of the premium, and that 
shon plaintiff’ in error received the policy, he eigned « receipt 
etating that the annual presium had been paid. ~“oreover, the 
proviaion is one for the benefit of the company alone, and there« 
fore could be walved by it if it chose to do ao, here 46 no merit 
in the contention, 

it is finally claimed that the sect of the insurance company 
in sevepting a promissory note, inatesd of oaah, in payment for the 
first premium, waa a violation of the Act of June 1D, LDL, Prohibit- 
ing unjust diesriminations by lifes inaurance scomparies between in- 
surants of the same class, Plaintiff in error cites Poople ve 


Goumercial Insurance Co., c47 i11. Gi, im support of thia eontention, 





Inetesd of supportine this contention, the case cited isa directiy 
againet it, in so far as the point waa mentioned at all. it was 
not even claimed in that cass that the mere seceptance of a note for 
the amount of the first premium constitutes an unjust dieorimination, 
within the meaning of the statute. There an ineuranee sompany, te- 
ing guilty of discrimination of am entirely different character, 
sought to aveid the penalty of the statute by claiming that the 
policy had never taken effect becamise a note that was siven for the 
amount of the first prenium, had newer beer paid. aa to thia slain 
the court said: "an wmoonditicenal delivery of the policy, however, 
operates a2 « waiver of the pre-payment of the premium, notwith- 
atanding an express provision therein that the company shall not be 
ldeble until the premiune io actually paid." “oreover, as la per- 
tinentiy suggested by counsel for the defendart in error, there is 
no evidence that any disoerisination was made in this case even if 
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the acosptance of a note in sore cases and not in others sould 
be held to be a disorimination. 

There being no raversidle error in the record, the juda- 
ment will be affirned, 


APWIRUED. 
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Se Ke BATHS, | ) i 
Lefendant in irror, ) BRRON/ tC 
\ i 
\ Fd 
Va. MUNIUIPAL COURT 
Berry. YARGAC, 2%, Blas \ j ; OF GHIGAIO. 
Piwintifts in arror.,  } 
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fhe PHESIDINGJucti cg exten wh Aelle 


DELIVERED 1HE OPIWIGN OF THE COURT. 


4% SOVORDGM, 11D, Se he Sayre recoversd a fudement in 
the Municipal Jourt egainst «. ¥. vhonpaon, for posaeesion of 
certain previses osoupled by the latter, and for ¢17/ aserued 
rent, Thompson sued out a writ of errer from this sourt, gave a 
utay-of-sxecution bond, with John fangas as surety, and rerained 
in posseugion of the prenigea until the eri of “etruary, 1911. 
the Judgment was affirmed by the Appellate Court tn Oatebur, 1615. 
(Sayre va, Thozpsen, 172 [11]. Avp. 207.) Gayrse then brought suit 
against fhompeon and Yangaa, om the stay bowd, te rasever the 
amount of the judge@rnt, ouets and interect, and the value of the 
uee of the prenises for the period during which Thorsen remained 
in posseselcrn after the judenent wae rendered. After soveral un- 
euceeueful attempts had been made to formulate on affidavit of a 
meritorious defense to this astion, in which the defendants en- 
deavored t5 again raise practivaily the aane questions that were 
determined in the original suit, on order sae entered stating, in 
substance, that the defendants by their affidavit had sdaitted the 
amount of the original judgment, coats and interest, to be dus, 
ant that the affidayit showed a defense to only a portion of the 
Plaintiff's denmard. A Judgment waa thereupon entered againet the 
defendants for the amewnt of the original fudswent, intersst and 
costs, but reserving "for future determination and adjudication 


the matter of the balance of the plaintiff's demand.” ‘The deferd- 
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ante guéd cut @ writ of error from that fuiseont, but were arain 
wneuccesaful and the judsment was affirmed. (Sayrs vw. fangas, 
Gen. Heo. 19h%¢d:; Opinion Piled May 19, 191°.) ‘vhs defenses inter- 
posed to the reserved olainm for the value of the uss ari ocoupae 
tion ef the premises by Yaompaen after the jedament Wee entered 
wat that the premises hed no rental value whatever, heoause of 
the allaged untenantable gondition of the samae A trial by jury 
was had upon this issue, anid a verdiet returned in faver of the 
plaintiff for 3209. fhie writ cf error sas brought to reverae the 
judgment entered upon that verdict. 

Semplaint io made that the court erred in making a state- 
ment in the presenoe ef the jury that fhompson wae a treepsaser 
after the Judgment for poasesulon was entered, and that Sayre was 
undar no obligation to make any repairs sfter that time. se find 
nothing in the abstract of the record to show that the court made 
any euch statement except the fact that the court imatructed the 
jury, in offeot, that an owner of progerty is under no obligation 
to keep big premises in repair when the person who is in the possesa- 
gien is occupying the same without any agreewent and without per- 
miseion of the cwuner. These inatrustions sorrestly state the rule 
of law applicable to the facts of this case. we are Likewise un- 
able to find in the abstract any of the alleged prejudicial remarks 
ef the trial judge, aa te bis personal knowledge of rents in the 
vicinity of the property im question. 

it de claimed that the court erred in excluding an offer 
to prove an alleged agreevert on the part o” the owner to sake Pre- 
pairs. ‘the offer related to a period of time prior to the original 
judgment and was therefore properly refused. 

Younsel for plaintiffs im error state, in their brief, that 
the court refused to parmit them to show that the presises were 


not in a habitable condition during the period in question, and 
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that Thompson made soe repairs during that time and paid for 
the sane. ihe regerd shewa that plaintiffu in error vere per- 
mitted to, and did, prove the agtual gondition of the premises 
and the repairs sade upon the same during the period in question, 
whether Thompson pald for any repaira made during that time was 
wholly ismaterial, in the abeense of any proof taniing to show 
that Sayre agreed to reimburse him for the sass. 

It 16 #140 Glaimed Ghat tae gourt refuged te parwit 
Thospeon to testify aa to the rental values of the property. We 
ado net so read the reoord. ar. Thompson vase pernvittec to te11 
#il he mew on that Ub JUSb. ig Leatified that he head Lived in 
the prewices and paid rent for the save for a number of yoara: 
and that he peid «et the rate of 950 a month at the time the origin-~ 
ai judgment uae entered azainest him. the question whether he knew 
the "market value of the presisea” was lamaterial. Sho aole ques- 
tion at issue #as the rental value during Sovember and Lesember, 
1910, and January ani ecebruary, i/il. 

the verdict allowed the plaintiff for four months’ rent 
at the rate of $59 @ month, ‘fhe oseupansy was not denied. There 
Was evidence to the effeot that the pretisea wore worth more than 
$50 a month, @@ think the verdict ls fully supported by the 
evidence, and that plaintiffa in error have no Just reason tO corte 
Plain of anything sald or donw during tho trial. 


the judgment of the Murticipal Court will be affirmed. 
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it, PRESIDING JUSTICE PLToH 
DELIVERED TSS OPLWION oF THE COURT. 


tne plaintiff in error wae found gulity of violating 
Section 10 of the Yotor Yehicle Act, upon @ jury trial in the 
umicipal Court, and was fined ¢50 and costas Yo reverse that 
judgment thie writ of errer is prosecuted. 

The information allesea trat olaintirf in error “hore- 
tofore, toewit: on the 26th day of September, 4,0, 1918, at the 
City of Galvago, aforesaid, did then and there upon a public nigh 
way situated within the sorporate iisits of the UVity aforesaid, 
drive a ‘otor Vehiale at «a epeed greater than ie reasorablie xd 
proper having rogera to the traffic and the uae of the way so aa 
to endanger the life or lish or injure the property of any person, 
informant further says that the above violation then end there 
escourred upon a public highway within the jurisdiction of the 
gouth Park sommissionsrse. in violation seotion 10, illinois ‘oter 
Vehicle Law,” 

A motion to quash the information was made and overruled, 
rUbk de weed that thie ruline wae errer because (it is said) the 
information "soharces an offense disjunotively,* in that 1t alloges 
not only that the plaintiff in error drove a motor vehicia *at @ 
apeed groater than iw reasonable ani proper haying regard to the 
traffic and the use of the way,” but also “so as to endanger the 
Life or limb or injure the property of any persone" There 1a no 


merit in the contention. A violation of the atatute is charsed 
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by the first clause alone, {he second clause merely charges a 
result of the violation, which was neither neseasary to alleze 
nor prove, in our opinion, the second clause - which 1a the only 
Slause that uses o Gisjumctive ~- say be treated ss eurplusage, 
and, 25 such, disregarded. it is evident that a printed fers of 
complaint was used, containing both slauses. fhe mere fact that 
the second wee not sorsatched, does not require proof of both. 

It ie neat urged that the allegation "that the shove 
viclation then and there occurred upon a public hiczhway within 
the Jurisdiction of the South Mark Commiastoners,” was not proved, 
it wee not necessary to prove it, under the facts of thie case, 
for the reason that it is elsewhere allesed in the information that 
the violation occurred upon a public highway in the dity of Uhi- 
case, and that fact was proved. Whether the hishway in question 
Was also within the jurisdiction of the South Park Gommiasioners, 
is, under auch clrounstances, immaterial, (People v. Lioyd, 179 
Lille Apps 46.) 

it ts insisted that there waa no proof that the offense 
#48 committed within eighteen months, and that, therefore, the 
court erred in overruling the mction for a new trial. Division 
iv ef the Criminal Code provides that “All prosecutions by indict- 
ment or otherwise, for misdemesnors, « » » ahell be commenced with- 
in one year and six months from the time of committing the offense, 
* * » exeapt aa otherwise provided by law." In Lamkin ve People, 
9% Ill. S01, 1t wan held that an indictent for a misdemeanor, 
showing upen ite face that the offense was committed more than 
eighteen montha before the finding of the same, and containing no 
avervent bringing the gase within any of the atatutory exceptions, 
4e bad, and should be quashed, om motion. in this case, the in- 
formation charges that the offense wae committed “on, to-wit, the 


28th day of Geptember, A.D. 1915." ‘the information, therefore, vac 
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sufficient on ite face to rerove any chfisetion of the ind here 
invelved, Gat the information 1# not evidence, and there was 

no evidence hefore the jury am te when the offense ocovurred or 

the errest wav made, except thet 1% vas “lately.” The word 
“lately,” eecerding to lexiccgreptere, refers te ang tiwe within 

& reeert period, such as five or ten yeere. (Webster's Dic- 
tiorary.) hile 44 ie not receasary, in prosseutions of this 
character, to prove the eyeet date allered in the Informettion, 

it is neceseery that some time be proved within the period of Limie 
tation fixed by the statute, Under the authority of Lamkin v. 

fhe People, mupra, if the information in thie case hed beer as 
indefinite aa the evidence waa, - that ia, if the information had 
Hliezed that the plaintiff in errer comaltted the offense in ques- 
tion *onm teewit. lately" - 1% could not have been sustained, and 
the fact thet the information fe certain cannes supply the luck 

of proct. “Allerations #ithout proaf are se ineffeotive as proof 
without silegetions,” 

im thia eondition ef the record, ve feel constrained to 
held that a pew triel should have been granted beomuse of the 
failure to prove the time when the offence wae committed, and for 
this raasen. the fudement of the “unicinal Court #111 be reversed 


and the oause remanded. 


REVERSED AND) REYVANDSD. 
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in April, 1910, the defendant, isider Levinson, rented 
@ flat from the plaintiff and occupied it from that time until 
May SO, 1911, under a verbul leases from month te month. On May 
1, lll, plaintiff served on the defendant a thirty days' notice 
te quit. Usfendant moved out om Hay 36, 1911, but retained tho 
keys of the flat. ‘The next day the plaintiff called on the de- 
fendant and asked Khim for the keya. (Defendant refused to give 
them up but aent thea by mail the next day. Plaintiff thus re- 
eeived the koyo on June 2, 1911. Ms sued the tenant for damzo 





to the property, claiming peel anda the case waa tried by the | 


eourt without a jury.< hereting to the plaintiff's avidencs, in 


ee ee ee 


whieh he is corroborated by threes other witnesass, he found, when 
he entered the vacant flat on June 2, that gome of ths glass globes 
ef tae chandeliers wars broken and scattered around the floor and 
others were missing; ‘thet several of the windows ahadea were torn 
and a large plese torn out of ene cf thes had bean threwn on the 
front poren; that one of the immer doors had beer eut in several 
places as by an axe; that part of the grill-work between the first 
and second rooss was broken ané¢ ons of the posts had apparently 
been chepped by an axe; that most of the window cerds had been cut 
and sove were hanging leose: that the wood-work waa seratched, 
dented and splintered; and upon the papered wails of the parlor 
ané bed-reome hed been written ir colored chalk and with indelible 





pencils the worde "Seware of Kats," and ‘reware of Bed-Suge." ‘The 


undissuted evidence was that the flat was in good sondition when 
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the tensns moved in, and that the plaintiff was required to ox- 
peng a considerable msn of money So repair the dauaze thus found 
after the tenant had moved. There wad aluo evidence that a bitter 
feeling exiated Botwsen the landlord and tenant. As oppesed te 
ibis evidence, defendant testified that wien he left the flat, 
there “was no dasage exsept such as aight be teraed ‘ordinary year 
and tear,'" and ho produced two witnesses who teatified that they 
were present woen be movel out, and * Saw no ir a 
Bn Frat tower, toed) C7 Chee Comment “0th Givainaf OA 

fhe trial) oourt found the Lasues ror tho’ defendant, upon 
the ground, a atated in the atatenent of facts certified to thia 
sourt, "that the evidence failed to show that the defendant 414 or 
committed the acta scomplainad of, or that tho same were permitted 


te be done te the knowledes of the defendant.” 


Gadhiesp et flr tacnstigog FORBID hie Phos Rigs 


the overwhelning preponderance oat the erbibhen te 40 te 


effect that the damage above stated was dens aftor the notice toa 
guit wax served, During that time the defendant was in exclusive 
posseagicn; he refuaed te turn over the key on “ay 2lsat: 1% was 
not received by the landlord through the wail until June end; 
nowhere doss {t appear in the record, that the cefemiant denied 

that he was at the previses in the interim between Nay 49th, when 
the defendant's household poxsessions wera resoved from the promises, 
and June Gnd, the day the key was delivered to the pleintiff by mail. 
ths principle of law is #411 astadliched, thet where a fact ma- 
terial te the isaue is within the knowledge of one of the partion 

to & lawsuit, the failure to diselovwe such fast, when the oppor- 
tunity is offered, gives rise to the presumption that the evidence 
woulda have been unfavorable, Ths only reascnabla inference from 
this resorg is, that the damage was deliberately coumitted aither 

by the dafendart himaelf, or by somsons for whess aote he was 


responsible. 
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It may be that at another trisl evidence may be offered 
te rebut this inference, but in the present ztate of the reoord, 
we believe the finding of the court “ac slearly and manifestiy 
contrary to the evidence. 

The judgment will be reversed and the cause remarded for 


a new trial. 


REVERSED AST) REMANDED. 
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NORMAN PRIEDZMGALD, 
eo Error, 
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WR, JOSTICN Pat DSLIvansy tap orf"loN oF Tae COURT, 


this ia @ writ of errer proseouted from a fudgment for 
$161.48, entered by the Zunisipal Court of Chisege in a suit 
brought by Georse ¥. Keddig, et al., & partnership, ageinet ‘ore 
wan Yriedenwald, for work ami material furnished to the said 
frisdenwaid. 

it appears from the syidence that the defendant rleden- 
waid galled st the plaintiff's slase of susiness in feck Island, 
lilinoia, for the purpese of ordering a Seller ani necessary con- 
nestions for uss im a budiding Enown as the Zlite Theatre, also 
Located in the sity of Kook Ieiand. Am @6timate was given ami 
agreed upon, whereupon the materlal was furnighed and installed 
accordingly. There was no dispute as to the amount of the bill 
or the ohuracter of tha work. 

the only issues in this oace ia whether the dePersiant, when 
ordering this material, acted in the eapacity of principel or arent. 

Defendant contends that he ia not the owner of the Elite 
Theatre; that the Tri City Amusement Company owns 1t, and that 
when he ordered the aforementioned metertal, he was acting ao the 
agent for the tri Clty Aguagesent Company. 

Plaintiff, on the other bund, contemle that the mabtorial 
and the labor incident toeite installetion vere furnished for the 
defendant Friedenwaldé; that at ne time Gid the said vrledenwald 


Claim to be acting a2 the agent of the owners of the Hilite Theatre, 


but acted entirely for himsel7, 
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& Sorry hevine beer waived, the cuuss was submitted to 
the court. here vers but tyo witnesses - George W,. Reddig, on 
behalf of the plaintiff’, gnd the defondant Friedenwaid, en his 
ow bdohal?, 

The court, “ho caw and heard the witnesses, favored the 
eontentiaon of the pleirti?f and fount uwgainet the deferdiant. Ye 
have carefully reviewed a1] ths testinorny, ani are firmly ef the 
opinion that the court wee warranted in arriving at lis conclusion. 

Finding no reversible error, the judguert of the “unisipal 
Court will be sffirred. 
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GINSON PP. GHOPE, JOHN Ue LANE, 





LEGRARD A. SUUBEY amd HARRY P. 
WRULR, Co-partrners doing business APPEAL PROU 
BG SHOPPE, ZANE, GUGGY & GRUAR, 7.3 

Appellees, GIRGUIT COURT 

¥Be - COOK GOUNTY. 
HEARY DU, LAUGHLIN, é } 
App@llant. 3} _ a 
P ie @F of ) Be Fle & 5 


Wk. JUSTICR PAM DELIVERED TBE OPINION oF TRE coURY. 


thie ts an action brought by Simeon ©. Shope, John %. 
Zane, Leonard A. Suaby ard Harry -. Yeber, ao-partners doing 
busineas ac Shope, cans, tuaby & Seber, hereinafter referred to 
| as the plaintiff, againwt Henry 5. Laughlin, hereinufter referred 
to ae defordant, for serviacs rendered as attorneys and oash ade 
wanced by them ao attorneya, to fenry 6b, Laughlin, from besembor 
il, 170%, up to and including November 1, 1406, aleo for services 
. rendered and soneyea advanced by ieacrs. Shope, Zane and Weber, 
se-partners doing business as Shope, “Mathias, Jane 4 feber, from 
December u, 1°04 to the first day of Jesamber, 1206. che case 
was tried before a court and jury, and « verdict returned in favor 
ef the plaintiff in the sum of 72,9090, upen which verdict judgment 
wae ontered, ani from which judgment defferdant has prosecuted this 
appeal. 

defendant first began having business relations with 
Juaze Shope of the plaintiff firs, in the yesr 100%, The first 
transaction related to certain interests wich defendant had in 
the Great ‘orthern Hotel Company. At that time the firm was mown 


as Ghope, vathie & Jarrett. At thie tine, amd for several yours 


a a 


later, defordant ms interested in several corporations, in son- 
 pection with which he was experieneing considerable difficulty. 
i Among theses corporations were: the National jiollow Grake Sean 


Company; the Jhiesarce Kailway Equipment company; the American 
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Brake eam Gompany; rel the Northern Hotel Company. 

Om Jurie 1, 1991, the firm becaze Shope, wathia, Jane & 
Weber, being composed of Gimeon Shope, John ¢. Yathis, John *, 
Zane and liarry ?. Weber. Defendant has deaterated thia firm ae 
the firet firm; and during the existence of this firm, the mator 
part of the litigation out of which thie suit arose aa berun and 
earrisd on. Upon the death of ur. Hathia, becesber a, 1004, the 
co-partnership wae continued betwaen Sheps, Zane and Yeber, under 
the firm name of Shope, <athia, Zane & Yeber until december 1, 
1804; this fire the defendant hee desismatel as the second firs. 
uring the existence of the sesond firs, litigation oontinued over 
mash the aame subject matter with sone new dereloprenta. 

Om Deoember 1, 199¢, Yr. Leonard A. ‘usby joined the 
other members of the sesond firm, which then etyled iteaelf as 
Shope, ane, ‘usby 4 weber, and which defendant hes designated as 
the third firm, and which was the firm in existence at the time 
this auit was brought, uitigation wherein some of the parties were 
identical, and ovieing out of previous litigation, waa sonducted 
by the third firm. in such of the Mtigation the principal opponent 
wae one kiward &. Leigh; and the Litigation in which sald Leigh 
was involved qulmineted in a petition in bankruptoy being filed 
ageinot hin. 

fo give in detetl the extent of the litizetion cut of 
which arose this olaim for services would be entirely beyond the 
acope of this opinion, but an idea as te the goemeral character 
theresf can be formed when we state that the services vere rondered 
im the followin: sauses of action: 

(1) Uose of Leughlin v. Leigh, involving the ownership 
of 12,869 shares of Zational Hollow Grake Seam Gompany stock. 


This 44 designated by the deferdant as the Jtook case. 
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(3) A ease betwoon Garah iden, afterwarda changed to 
orougher, admt., ami Laughlin, involving the ownership of one- 
half of Laughlin's Northern Hotel Company steok.e Yhis ia desig- 
nated by the deferdant ae the iden gage. 

{$) A gases betwoen Leughlin and Leigh involving 9465 
Bhares of the "ational Hollow grake beam Gempany etooke This 
4@ designated by the defendant ag the “4%-Jhare case, 

{4) A ease of Hational Hollow Srake Geam Qompany v. 
Leigh, designated by the deffersianmt as the Trust “urd case. 

(*) A cGaae of the Chieago Hullway Kquipment Company v. 
the National Hollow Brake Jean Company and Laughlin, doatenated 
by defendant as the vorfelture case. 

(*) A saoe of David S. “oer v. Laughlin, involving 56 
seat in Hational folios Jrake Heam Company board of directors. 

(7) A Gases of National Hollow Brake Seam Company v. 
Leigh, upon Leigh's notes to the “ational rake Sear Company. 

(8) The case of Jarney v- Averican Sreks Seam Company and 
Laughlin, designated by defendant as the Barnee case. 

(9) the benkruptey proceeding against Lelah, designated 
by defendant as the Jankruptey matter. 

(19) The case of Laughlin ve Welker. 

The firet important litigation out of which thia olaim 
for services arcag was the case known ag the Stock Gaga, supra. 
When the defendant first wernt to see Judge Shope concerning this 
matter, which was shortly after Janusry 1, 1901, defendant dia- 
cussed with Judge Shope hie financial condition, and stated the 
fact that Leigh had control of cany of big stock and bond holdings 
4n the various companies which were ofterwarda involved in the 
Litigation set forth supra. 
oefendant waa president of the National Hollow Sweke Geam 


Company, and alse president of the Azorican Srake Roam Company; 
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in beth of these companies edward 5. Leigh was heavily interest- 
eds the 4ifficoulties that arowe between the taticnal Sclicw 
Company amd the Vhigaco allway fya.ipment Company were by reason 
of @ lease thet had been made from the former to the latter, and 
the quteome cP thiu litigation would determine whether Leigh or 
the defendant would heya seontro, of the various propertives that 
were owned by these recpective corporations. 

the fees for services in connection with theer matters 
were charzea upon the plaintiff's books to the accounts reapeative- 
ly, of ferry 5. Leughlin (the defendant}, the Natioral Hellow Grake 
Beam Company, and the American Grake Ocam Gompany. One of the 
principal iesuea in the oase was whether the services performed in 
the various oases a6 previously outlined, wore rendered to Henry D. 
Leughlin pereonally and to be charged to hie aoccunt, or to the 
respective companies where services were rermiereod apparently in 
their bensif, 

Up te and ineluding December 2, 1/04, when the ascond firm 
wag orgonized, practically no payments in cash were made on agcount 
of any fees: whatever peymontsa there were, being im the form of 


notes, kr. vathis of the firet firm apparently had in charge the 


bettilesent of the accounts with reference to the fees charged in 


the various matters im litigation. in april and say of 1904, there 
was conaiderable correspondence and conversation between the members 


of the firat firm and the defendant, with reference to payment of 


the sharge for services, and some notes that were past due; and 


on Kay 19th defendant executed personal notes for $15,040.87, «viz., 
6 for $2,008 cand ene for $045,87 - payable in threo years, bearing 
interest srmuslly. ‘hess notes, with the payment of a note for 
$1,999, due on thet day, covered all chargea for services rerdered 
in the persenal cases of Henry 0. imughlin, also in the National 


Hollow Srake Gear and American Grake ‘ean cases, up to way Zp 1004. 
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the firet firm went on taking ears of the litigation 
pending im the courts and advising with the defendant with respect 
to hia varied interests, andi charges were being made on the books 
ap in the past, - to defendant peraecraliy and to the National Hol} 
low and Amorioan Orake Beam companies, Un Seoember &, 1004, Yr, 
Hathie died, and from tht period the interests of defendant wore 
boing served in the various matters in litigation by the second 
firm, composed ef the surviving partners, doing business, however, 
under the sace firm nane, 

On January 4, 1005, ard again or February lf, 16°06, de- 
fendant sent hie check fer 31,590 to the plairtiff. The apphica~- 
tion of theay paymenta furnishes the ground of anothor contention 
between the parties, they were applied to the services rendered 
from May 2, 1004, up to and including besember end, the date of 
wr. Mathie' death, and the ending of the exietenss of the Pirat 
fire, fhe deferdant insiets that this 74,590 was paid om account 
of the notes siven Yay 19, 1094, and should have teen applied to 
that onde 2hisa contention, ‘however, 414i net become an lesue between 
thes parties until eome tine in April, 1/0”, 

in May and Auguet, 1905, the plaintiff addressed oonmuni ca- 
tions to the defendant, asking for payment of the interest due on 
the notes given Yay 16, 1004, calling attention to the amount due, 
viz: $1,014.81, which was « year's interest. Yn Degember 4, L208, 
4efengant sent the aesond firm a cheek for 99,905, the letter en- 
@losing the check atating to apply on account sr “any old way." 
(juotation marks being the writer's, vier defendant's.) in Pebru- 
ary, L0G, the plaintiff sent a letter to the defendant, enclosing 
atatement ef cash advanced, and requesting a recittanses on the 
lsth of Yay, 1904, plaintiff addressed s letter to the defendant 
showing how the $5,905 paid on December Sth previously was applied. 
{his letter, although it dows not atete exactly the amount st11] due, 
shows, however, that the plaintiff did rot treat the §4,°0°° provioua- 
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iy paid in the form cf sheck« for 31,509 each, as payments on 

the netes, for the reason that it shews that interest eae reekoned 
upen the notes from the wery bexinming to the date of the pay ment 
ef the (5,000, and. furthermore, beoause it reskons thse interest 


~etili due on the six notesof 52,990 each, which would be $12,500, 


and treate oa paid one note for 2,000, and part of another note 
of $1,587,190. 

in the interim the second firm sontinued te represent the 
defendant in litigation in whish he was interested, either indivia- 
ually or with reference to the various sorserations wherein he was 
@ dominant factor, Gn April 4, 1997, deferxtant paid te the third 
fira, 7&,590, the letter enclosing this acount was sdadreseead to 
at» tarry °, Weber, in care of the afeorsanald @irm. This letter 
made reference to some payments made before ani after the notes 
of ay lith were executed, and contains the first intimation of 
the differences arising betwoe> the parties, that led to this cause 
of action; the defendant sugsesting that perhape the books of the 
Plaintiff and those of the deferniant did net correspond, with refer- 
ence to the truce balance due. Plaintiff slaima to hare sent two 
letters on April « ard 15, 1907, which defendant denies having re- 
ceived. ‘hey were, hoveysr, sdcitted in eviderse. They both re- 
ferred to the intimation contained in defendant's letter of april 
4, 1907, sa to there being on errer in the balance due from defend- 


ante ihe letter of april loth sete forth that the defendant request- 


ed in letter of April 4th a atatement of account, and proceeds 


therewith to furnish « detailed statement of account og existing 
between the parties, from the time of the old firm of Shope, Yathis 
& Garrett, up to and inclusive ef the date of that letter. It fur- 
therxors contains the informstion that had been previously conveyed 
to the defendant in a letter under date of way 12, 1994, aa to the 
application of the 35,0%0 paid in December, 1995, which letter de- 
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fendeant did not demy havin; recolved. I: sete out in detall how 


the tro cheoks for 31,509 each were applied; 41% sleo cives oredit 


te the defendant for $1,909 advanced om cpril 4th te fudge Shepe 


a8 & personal loan, and treats it ss a payment on account: in Pact, 
the lotter le & complete statement of the application of payments 
made up to and including the last payment of [4,550 as it appeared 
on the books of the plaintiff, in the interim the third firm had 
sontinued rendering services in matters in litigation, elther on 
behalf of the deferdant personally or for the corporations in which 
he ac interested. 

From this tine on, the personal relations tetsyeen the var- 
ious mewbers of the firm and the defendant became somewhat strained. 
First fr. Yebor took up the question 6f accounts with the defendant, 
then Judge Shops, ani finslly the differences begame so acute that 
on July 17, 1097, the plaintiffs wrots a lottur shervin 1t was stated 
that unless payments wore made for the balance dus, that they would 
request him to remove hie business from the office, and that suit 
would be instituted for the amount due. On the same day, however, 

a létter waa written te the defendant personally, concerning matters 
in litigation between tho American Srake seam Company and the Chi- 
eago Kailway igquipment Companys After that poritod letters passed 
frequently between the parties litigant, amd in addition to theas 
letters, others passed between the defendant and Mr. John “. Zane 
personaily, 211 of which have en important bearing in the doternin- 
ation of this cause. The character theresf will be referred to later 
in the course of the opinion. 

on July Gand plaint'ffsa@idressed a letter to the defendant 
wherein there was enclosed an exact statement of account in which 


th ; 
kara xexaxakakuntxiea plaintite claimed there was due: 


Upon notes, $11,319.83 
on open account, — %,%4%.71 
vetul, Tis, 768d 


There gas aiso e closed an itemized aocount of aervises reriered, 
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from which the totals heretofore mentioned were arrived at. Under 


letters dated July <Sth and Slut respectively, defendant enclosed 
to plaintiff his cheeks for 27,559 and 76,099. 1th reference to 
theze last payments of 314,000, it fe well to observe at this time 
the fact that, treuting the 03,006, wig: two $1,995 whesks, an ap- 


plisd upon the open secount, thera vas due upon notes 711,219.85¢ 


; while, according to defendant's claim, if this @,09°0 had been ap~ 


plied 54 & payment om the notes there would have been due 78,219.65, 
fhia payment of 12,500 therefore more than paid the balance due on 
the notes from elthner point of view, by a considerable sum, fhis 
payment of $12,59C wae the lazt payment made by defendant. in Auguet 
and Joptember, 120°, letters passed, some referring to matters in 
litigation, others in regard to the account and the payment theroof, 


finelly the relation ef attorney and client was tercinated in a 


letter written Getobsr 3, 1707, by plaintiff te the defendant, where- 


in they aaid they would have resiy to turn over to other counsel, 
ail papers in their office of the defendant and corporations in 
whiéh he was interested. 

om June 1, 1994, om assignment wos executed by the second 
fire to the third firm, of e11 moneys due it from defendant by rea- 
son of any services roritered defendant, by s@id firm. %o further 


payment haying been made, the third firm (plaintiff herein) in- 


stituted this auit for the balance, in the trial of which judgment 
for $4,000 followed. 


Cs,.38 
the trial of thia oceupied the attention of a court and 


fury for nearly four weeks, ‘the original trangorivt of the recerd 


eontains 2444 pages; it was sbstracted to 509 pages. while the 
record is replete with numberless somtentions of the defendant, a 


eereful consideration ef the sane setisfies us thet there are in 


fact but four important and controlling questions involved in thie 


appeal. 
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fhe first question of importance presented is, for 
“hom were the services susd for in this cave randiered? 

he second question involves tne sorreetness of certain 
rulings of the court upor the admiavion of evidenos. 

the third queation coneermne the refusal of the court to 
gubmit te the jury the 191 specisi and distinct findings tender- 
ed ty the defendant. 

the fourth and remaining queation ia as te the rulinge 
of the gourt upon the inetrustiona aubmitted by beth rlaintify 
and defendant. «we shall consider theae queations ad soriatin, 

Upon the firat question, vig: for whom were the services 
gugd for in this sase rerniored, plaintirf ceonteris that the services, 
the subject <atter of thia litigation, were reniered at the special 
inatance and request of the defersiant: that the conversations of 
the defendant gith the varioua menbere of the plaintiff's firm, 
the leottera pasceing between thom, the conduct of the defemiant, 
aii show that fact. Defendant contends, on the contrary, that 
where ¢ervices wer® rermiered for corporationa in which he waa ine 
tereuted, they were romiered to the corporation ard net to hia ine 
Gividually: that he did not make hinself originally responaidle 
for such servioesa nor has any liability therefer been created by 
any written inutrument or memorandum in writing made by the defendant. 

che dasue presented by this question 1s olearly one of 
fact, which ordinarily must be submitted to the jury for dotermin- 
atlone Cur readirg of the brief and argument on behal? of the de- 
fendant cleariy impresses us «ith tha belief that the defendant 
dees net seriously sontend that thie iseue should not have been 
submitted to the jury, becaves repeatedly in the souras of the 
brief and arszument he admite that there wo a sharp eoenfliat in 
the =uterial evidence offered en this question. Uefendant, how 
ever, does complain that the verdict is contrary to the weight of 
the ovidenoe. All the evidence that wae offered had a distinct 
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vearing upon thia question, 411 told, there were fourteen wit- 





. nesses in the oe-8,seven each for ths plaintiff and the deferdant, 

| Six of these witresees teatisios with refarence te the value of 

. the servioes, irrespective of the question for whom they were ren- 
Gered, and therefere thelr testinony can only affeet the question as 
to the amount of the verdict. of the reesining eight, two were 
exployes of the defendant and plaintiff reapestively, vie: Hamtl- 
ton Kk. Gently for the plaintiff, who was the bookkeeper for plain- 
tif?, ana testified with referense to resord evidence in the form 
of hooks, letters an& docurenta offered as exiibite heving a bear- 
ing uwron the issevesa: and omith &, Allison on behalf of the defend- 
ant, #40 wee seoretary aril treasurer of ths Uatlonal dellow Grake 
Deam Company, who in the main elosc testified with referenes to 
records in the form of minutus of meetinzsa, notes and documerta 
gubsiited by defendant, sies having a bearing upon the issues. Two 
ether witmasess, - Sven H, Fay and &, J. lierscok - were called to 
teatify on certain facta offered te support the contention of the 
defendant. The wittecses uson wheas teatimony the fury would heave 
toe rely in order to reach ea sondlusion, wore, in our opinion, the 
three members of the plaintiff firm, who ware members continously 
of the susccesaive fires who transacted buaineas for the defendant, 

wiz: dudge Shope, John &. Zane and Harry >. gover amd Judge ii. 0. 
| Laughlin, the deferdant, who not only tock the stand but also con- 
“ducted part of the case on his own behalf, 

The witneas Judge Shops eho sac a member of the firm with 

whon defendant first had business transactions in 1600, testi fisd 


( 

as to conversations «ith defendant, wherein be (defendant) atated 

| that the aervices thet were rendered im the National Hollew and 

| American Srake Seam cases sere te be considered hia indebtedness: 

f thet with reference to serviesa rendered the ‘ational Hollow Srake 
Seam Company matters, Ehak there was & elause in the lease existing 


. betwoon the gational Hollow company and the chicago Railway Equip- 
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sent Goupany, whereby it was provided that if any difficulty 

arose ardi legal expenees were Incurred, the Chierso Railway Equip. 
2ent vompany wonlc be lisbie therefor, and he «as therefore re- 
quested to keen separate and @istinet charzeaa on the becoks of the 
plaintiff, against the Hatioral Uclles, ac there sight be no dia- 
pute ae to fuet whet these servyicea were worth, wher it became 
neseasary te prove that amount im the evert of litigation against 
the Uhicasc Railway Eqvipmert Jonpany: that it would be just as 
,well, nerhaps better, thet 211 feea for services perforesd in con- 
mection, with the iltigation of the Eetiensl Heller and american 
Brake Sean compeniecs, be charged on the booke to the respective sor- 
porationa, s2¢ an acommi toept in thet say xouid enable d<¢ferdast to 
knoe what to chergze ageinst the coupanics in ia adfustrent with 
thes. Thkie conversstion tock place im Ur. vathts’ effice seme time 
after June i, 1901. ‘fhe witness further testified that reo clains 
that he was act primarily liahie were ever made by defendant until 
he was crosde? for partent of the $12,044,67 retes, which waa im 1°07, 

Sr. Yeber tectified te @ cenversation which took plece 
about 196% in the office of Jorn U. gatrie, where there wae a dis- 
guseion as tc bills that hed beer renderet defentert for services: 
thet at that tine the deferniant did not sriticiae the work that 
hed been performed and did net question the charces, tt that he 
aid mot likes the wethed of a per diem sharge; and that he sas 
geirg te pay thes: furthercere, that for sonverience in tia rela- 
tions with the several companies, he «wanted eeparate otatemsnte go 
he cowld teen account of the sharges made ond corvicss performed 
on the various casee againet the several sceneries. 
ap, game, om behalf of the plaintiff, stated that on ths 

dey befers the notes ssre given for ai) seprises rerndared up to 

Yay 2, 1604, he was called inte Hr. athie’ office: that the aub- 
jeat of discussion «as the gvestion of the fee in the litigation 


of the Saticnal Hollow Brake Seam Gompany v. Chicage Railway kquip-~ 
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ment Gompany, and at that time the yery mattor was mentioned, 
anether the plaintiffa were working for tha Kational Holler Srake 
Sean Company or for the defendant, and the latter enid they vere 
workine for him, 

Defendant in hia testimony denied that he “at the afore. 
gaia aonvergations with the various resbera of the plaintiff rirm, 
If the testimony in the case wae eoriingd toe Just these etatev-enta, 
4t “ti1i1 would present a question ef fast. Howeyer, both vides 
refer to revord evidences 26 supporting their respestive aontentionsa. 
4@ garmot get out at length the mags of gorrecpondence end record 
avidense that wae offered, but wiil gontent ourselves by stating 
that in our opinion the resord #3 dooumentary eviaeie, tone to 
support the contortion of the plaintiff rather than that of the de-~ 
Gendart. in arriving at this cersingion, #4 are mindful of the 
faot that the resord evidences shews that the boote of the olaintiff 
eontsined sharses againat the National Solles and American compantes 
fcr services rendered in litigation in which they were imvoived: 
ami that the hoors contained no record of any eharze for such sorv- 
joes aguinst the defendant individualiy: and further, that billa 
for such services were renders? directly to the oorporsationa. The 
plaintiffs in their testinony just abeve tentioneli, introduced 
eviderse showing the ciroucetances under which these charses were 
wade, and in our opinion their exrlanation ie atrongly corroborated 
by many letters written by the defendant. in the course of a lete 
ter under date of July 1, 1408, addressed by defendant te the vlain- 
tiffs, which letter waa avidertly a reply to letter from plaintiffs 
asking for the intersst due or the notes, defendant states a2 follows: 

#2, ynable to find any statonent of acecunt of 
that date. ({Seferring to date previously mentioned in the 
letter.) “ne was doubtless rendersd and 1f not too much 
trouble, wish you sould have 2 scopy sade for mo, #o that 


will know what to charre against the companies in my ad- 
fustment with them,* (Language in parenthesis is ours.) 
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im the oourss of a letter dated April 4, i007, written 
by defendant to plaintiffs, defendant writes as follows: 
"Sith thie check added the aggregate amount #hich 
i bave paid your firs for agoount of esrvlees ta date ia 
£12,509. (“hie includes payments made prior to the giving 
ef the notes way if, 100%.) My reeollection ia that you 
have received no ~oney whatever from the S.ii. ded. Oo» direst 
er from Gh Aviiele UGe If you have, of course, they are to 
ne added, but f an pnetty certain you have not.” (Language in 


paren 8 1S our 
Furthermere, ths jury might well lay grest atress upon the fact 
that the defendant gave his percensl notes in payment not only of 
the services adt@ittedly rendered by the pleintiffs to him percon- 
aliy, but alec for services rendered to the yarlous sorporationa, 
| from 1901 to day 2, 1094. 
defendant urges that he was ocerced inte elgning the notes, 
because of hia dependency upon plaintiff's firm in the vartous 
| matters of litigations There 14 no evidenos in the resord, however, 
| of any kind, so far as we have beer able te determine, #hich in any 
way shows any ohjection made by the dePeniant te the sixzning of 
these notes. Whatever forse thers te te sush somtenticn of the 
deferdant wae clearly a question of fact for the jury. 
The oontention betwaen the parties sa to the application 
of the money paid from tims to time by the deferiant hes an import- 
art bearins on tha question under discussion: After the netes ware 
signed the firet firm eontinusd having ohare of the various mt ters 
in litigation. “rr. Mathie died on Decerber a, 1704; however, the 
surviving members conetituting the second firm continued in eharge 
of the litigation. in Jomuary and February, 1905, defeniant sont let- 


ters to plaintiff enslowing shecks for 71,599 gash The letters 


A se 


were silent as to the application of thes payments to any particular 
aceount. Plaintiff applied thie 76,000 on aageunt of gervices ren= 
dered ts d@eferiant end the National Hollow and smerioen companied, 
fron Hay & to December g, 1904, the latter vaing the date of ir. 
 Bathis' death; in other words, these two sheeka of $1,009 each and 


the notes given om fay 1%, 1996, paid for whatever services had been 
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‘renceres by the Pirat firm te defentant personally, or to any of 
tks corporations in which he was intervsted, 

Defendant olains that thease €eo checks were paid on ao- 
count of the netes: that hs told ur, teber that while thease notea 
wers due im three years, with imterest payable armuslliy, smear he 
would emieavor te pey off #4,°9°° every three sontha: that ail pay 
“ments ovis te by chesk to the firm and must be treated aa parments 
on the notese. Yr, Heber, however, deried that there had heen any 


| Gemveraction relating te the psymemt ef 22,000 svery ninety daya, 





efter the not=a wers given, but esid that if any conversations of 
that ohearsater took place, 14 wae before the notes vere siven: 

| he furthersore denied that defendant ever palates te hic after <r, 
| Wathia’ death thet all payments voulé bo oy check to the firm and 
Bust ds treated as pagments on notes. 

, after the payment on February if, 1995, plaintiff? srote 

| defendant tec letters - ome in “sy and ome in 4usgust, 1VOR - eali- 


4 
| ing Geferdant's attention te the fact that the first year's inter- 
est <n sll the notes’ ess due om Hay 18, 195. “he record id barren 


ef any reply on the pert of the defentant, that he shovld be allowsa 









any interset for the payment of $5,000 prior to Yay 16th, and the 
jury =isht well look upon these letters as notice to the deferdant 
‘that these payments sere not applied om the notea- <“orgsorers, 4 
bayzent followed on December 4th, of 74,0°°O. <he lsttor aneloaing 
thie check for ©5,°90, shich was addreased by the deferdant to the 
‘plaintiff, atate¢ it wax to apply on sscount or "any old way.” 

on ay 18, 1994, plaintiff sddreesed « letter to defendant, 
showing how this °8,%00 peid Oscemher Sth previcua, wae applied. 
¥roe this letter deferdant covld clearly ase that plaintiff dia not 
treat the £5,990 previously paid im the fors of shecks for $1,800 
@ach, ag payments om the motea, for the account in thig lettor shows 
that interest was reckoned upon the notes Prom “ay 1%, 1904, to the 


date of the payment of 95,000, and that this 25,909 paid only one 
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note of 72,990, and part of another for $1,587.1¢; thet the dal- 
aneG oF the $3,000 wae applied upon interes: ave on all notes 
Gecembsr Sth (date of 259920 payment) acd thet there $8b°st111 aue 
#izx notes for 72,000 each, and the ore rote for ®¢4a.e7. 
bo Purther payment sas mede by the deferiant until april 

| &» 107, and it is in the letter of April ¢th enelesing a payment. 
ef 22,599, that «* haye beer sbl< te find ths Piret pecerd sridence 
of eny sompieint on the pert of the defeniant as to the state of 
the aeccunt and the muammeor in rhich previeut paynontc had beer ape 
Plisd+ in « letter dated april Sth, written: oy or. Zane, plaintiff 
at once takes motics of this intimation contained in dseferdant'ts 


letter that there sight be some error in the account, and gare 


letter under date of April ith, wherein the receipt of $2,290 
eontained in defersiemt’s letter of April 4th was acknowledged, and 
isc contains om iterized statement of the sondition of the assount 
and the applicction of all moneys theretofors received by plaintifrY 
from defendants thous two istiers defendant claims he newer re- 
Gsived. ino cireunstancss #ith references to the writing and sall- 


properly 
ing of them were subaitted, and the court,sdmitted the lettera in 


| 
) 
1 
defendant thet these motes suct be paid. This was Pollowed by a 
: 
. 
| 
| 
| 
i evideres. <fhese lettera clearly brournt hove to the defendant the 
fast that soncys had besm applied to the yarlone services raniered 
not oniy Tor the defendant, wut for the serperstions Im which he 
was interssted, and it recapitulated ths ateounting In the letter 
© “ay ig, 160%, showing hos the 36,790 had een anplied ~ slesarly 
imdicatings that the previous 9¢,09° was not applied on the notes, 
bet to Ske cram agcewta. 
Agtween April 4 end July 28, 1297, - the date of the 

mext payment - there sas additional eorrennendenes between the 
parties, of a rather scrimonious sharacter. Jowever, plaintiffs 
in the neartine rendered services in various matters fn litigation 


and continued te do ao until the relationship of attorney and client 
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was terminated by a letter eritten by plaintiff to defandant on 
Gatensr cs, 1ST. On July Gath, defendant paid 67,559, end on July 
fist, 35,590. Sefcre theese payments were made, daferiart had ra- 


«+ seived a atatenent of hia account, anmewing thet the slaintir? olais- 





oa due the gue of 914,774.04, and further, that of thie ancunt 

| 11,612.53 #38 due om notea, ard {7,745.71 on open accaumt. The 

. jury well bad the right to regard the fact that these tac pagnents 
Bogregeting {12,500 exeesded by more than 71,900 the amount 4411 

| ase on motes under plaintiff's statenent of asseunt, acd by vere 

| thar 74,990 under defendant's sortention a2 ts the application of 

| the 55,335, ss atronsly correborative of the slsintiffts sontention 
«Pst the defendant gac reaponaiblie for 411 the zerviess rendered 

| by ths plaintiff's fire in the various watters in litigation. 

| {t is bsesuse the issue resariing the application of the 

E payments #ae boursl up se Glosely sith the question ss to who wae 
liabie for services rendered Sy the plaintiff in all watters in 
iitigaticr, thet we heave 20 extencively referred to these letters, 
anich conetitute practically the ertire avidence +3 te the anplica- 
tion of paymenta. The jury say properiy heave concigered these 
letters showing how the payments had been applied, as strongly sor- 
roborative of the testineny of the various acsebers of the plaintiff 
firs, thst the gervicea rendered in the various matters in litiga- 
ticn were all to be charced to the deferdant. Perhaps the expres- 
sicna that defendant used with reference to “r,. Zane, in a letter 
eritten under date ef Juiy 13, 1°07, may have led thes te give 
greater weight to the testimony of @r. Zane than to that of the de- 
ferndeant. in that letter - which #23 in reply to a letter from the 
plaintiff’, wherein deferdant was requested to take away his business 
from the phaintiffts offices - thie lanquace is used by te defend~ 


ant: 
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“Have just sucessded in reaching =r. Era 
; "8 race 

over the phene and am going fow to ses him ang faguest 

that he take oharse cf ail matters in your hende. It 

invoives one of the regrets of ay Lifs but I see nothine 

eles to do. i fully gpyreciate the loyalty, ability ard 

gevetion whieh Jotm 2. lane tas shown for ae and ay ine 

terects ami i repeat here, which I hare ac often ssid i 

believe to each amd ali of you, thal 1 oes him a debt over, 

above and beyond everything he may claim to be yet due him, 

a debt . will come Gay discharge im sy own way and ahen I 

fins 12 ecnvenient.* 
This tribute to ir. gane, before there had beer any sult, may 
have “reeted a stronger ispression with the fury than the test4i- 
mong of the deferdart derying statemanta cade by “a. Zane aa te 
oonveraationrs had «ith defendant om the question as to whem plain- 
Liff leocksd to for payment fcr services. The Jury “ay alee have 
been izpresssd with the faci that tne litigation of the Satioral 
Hollies and american osmpaties ea2 betesgen the Laughlin interests 
om the one side, ard the Leigh interests on the other, ami that it 
wae perfeotiy matursal for deferiant to ask these services to be 
performed for him, aithough ths scerserations sere nomimally the 
interssted parties. The jury bed the richt, in arriving at a con- 
Clusion, to tare inte consideration every Pact and cireusstanse 
appearing before them, ‘“y their verdict the Jury concluded ths 
issues om the question for shom the aervice., made the subject 
fatter of the tace at bar were verdsred, in favor of ths conten- 
tien of the slaintiff, and we are of the cpinion that such con- 
Slugien wae not only reasonable, Put in fact the only one that 
could Hava Seen arrived at by the jury from the fasts and sireut- 
getamses ir evidence in tris case. 

Defendant complains, however, that he gas unduly prejudiced 
by errors ir ths court's rulings on the sdwissibility ef the 
avigeres. If sould be wumuesual in a cace of this Kind, lasting 
four seers, bitterly contested om woth sides, with « record con- 
taining neariy 2,200 paces, if somes error aia mot oceur in the 
rulings of the court on the aG@siseibility ef evidence. 4@ are 


aatisfied, however, that the rulings were substantially correst 
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if any error did creep in, E 
and that,the righte of the defendant were not in any vay pre- 


icsiced thereby. Only one of ths rulines complained sof wa son. 
Sider necegeary to mention Om this opinion, and that is upen the 
@imisstzility of the assignment. 

this assigreaent dated June i, 199@, wea offered in evidence 
in support of the right of the plaintiff to recover for the cary- 
ises reriered by the sesomi firm of Shope, Eathin, dane 4 geber, 
frou Seeenber By 1256 to Deeescber i, 1955. in the erizinal depiar- 
ation filed, the aasizrmosnt waa set forth in one ef the sounta. 
During the source of the trial an eiditiocnal sount waz filed, 
based entirely upenm thse aseignmente vefendant stintendsé that the 
Batiagnwent wan not sdeisesibie, for three reasous: (1) I6 soul: 
mct be offersd in evideries under the additionsl cwint, because the 
ateiute of limitetions had rum; {2) 1t 234 mot in ae gany swords 
assign the sescuntes ether than thal of Leughlin, vie: dia not 
gover the aesounis for zervieoes rendered the aorporations: and 
(3) that tus original instrusent Having bes losi, no proper 
foundation had beem“laid for the introduction of secondary evidence, 
nor had proper preef teen sade thet the instrument offered ta 
evidence wag a true copy of the eriginal. 

@@ Believes the plaintiff? could have Inireduced the asaign- 

one of the counts of 
sent under,ths orivcinsl deglaretion, and thet if gas banseessery 
te file the additionsi eccumt. 4oreover, the Sount #45 not a néw 
esuse of acticn, sub at most wag merely a restatesent of a gofsete 
iwely stituted cause of action, ani therefore OulaG not dbs Berred 
by the statute of Liaitations. 

Insesuch a4 s¢ are of tha opinion that the jury wore cor- 
rect in arviving al the conclusion that defaerdant Gas responsible 
for aii the «socunts, including these with reference to the sor- 
porstions, tse sseignesnt may properly tbe said to Govor the claim 
for all the services rendered during the period covered by the 
assignsent: furthercore, under the proof offersd, se believe the 
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sourt properly edmitted tne scopy of the sestansent im place of 
the original, which gas lost. 
Defendant furthermurges that ths court erred in refucdin: 


to gubeit to the jury 101 speciel findings. They sere suhmittes 





im tee groups. fhe first, althouch subsitted under 1s heada, ecn- 


_taine "2 dietinct findings; the second, if: ant inetrustion te, 
So sffered by defendant sontsina sil the special fistines somtsined 


; 

. 

a the fires group. 

. & fair @ctisate of the sharacter of these Findings say be 
| gained sy incertorating in thise eninicn « fen af then: 


. ° eee the elesent ef benefit to siient enter inte the 
q@ieution of the waius of a lawyer's serviesa, snd form a 

part of the basis of ths fair, reasonable, and customary, 
eharwes therefor snere the serviees are like thoS« described 
by the «itnesses in this onse?" 

. 


rT) ss ; : 

Waat is the fair, ressomoble and sustomery charce 
for a lawyer's services iixe thoes aucé for im this ease, 
whe: the sharce is measured: 
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{ sy the day? 
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"“es the note given by the uatioral Ecollew crake 
Sean Company wo the fire of Ghope, “athis, aang & Seber, 
aeecribed by the witnesses es dated ‘tune ii, 102, to 
sever biile te June il, 18ig,' in the eur of 71594.446, given 
on aceaumt of Legal services rendered by the firm of the 
Cupany ? 

fae said note ever returned either to Laughlin or 

te the Uorgeny? 


if you find that esid note was returned, state a#hen, 
asd how, and te whoo?" 


eee ee eee eee 


mse 


"o46 Laushiin intend the two cheske ~ of Jsnuary 45 
E08 for 21600.°°0 and cf february 18, 17°95, for $1560.9%, 
te be applied upen payment of his notes of kay 16, 1904; and 
if he did, 234 the firm of Shope, Uatrisylans 4 weber know 
that auch esa Mia intention at the tice that 1t reosived said 
ghechat* 


So useful purpose would have been served in subsitting 


a single ene ef the apeecial findings te the jury. The offering 





ig the speaial findings sppears to us merely am attempt to lead 
the court inte error and eonfues the fury. and the Suppeme ccurt, 
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im Ghisage City Sy. GO, v. Taylor, 170 Ill. 49, atatsa: 

“188 practise of sutbsittine - larce nusber of 
interrogatories in = sase of this character is sore lirely 
to senfuse « jury than iead to a correct result, and it 
cucht net te be encouPaged.* 

-n¢ purpose of subsittine special findings is only te 
have the fury give a gomelusion as te the ultimate fasta. %e 
Selisve tiat the findings subsitied in the case ct ber inveived 


merely evidertiary facts, ard not ulticate facts upon which de- 


pended direstiy the rights of the partisa. As couneel for plain 


tiffs well sey, “Tne giving cf thes would practioally havs been 


ee ee 


to subject the fury to scroesc-exzacination as te the entire case.* 
3aoh & sourss Bas beer: comdemed by the courte of cur State, ari 

& @a56 strongly condeaning this practice ie taat of C. & kK. G. Ny. 
¥. Lumleavy, 15y +il. isd, sherein the court said: 


"in giving sonstruction te the statute the tirst 
0G perhaps the moet important question reiates to ths 
Seupe amd geaning ef the sarsse ‘material question or quea- 
tion of fact." ay such questions relate to sere aviden~ 
tlary facts or @nguid they &s restricted to wiose ubtimatre 
Paste upon anich the rights of tho gartice direstiy depend? 
avidentiy the latter. 
ihe goscs6n law requires tasi verdicta shall ba the 

d¢@leration of the unanimous judgment of the twelve jurors. 
Upomt Gil wattera whieh they aro peguired ta fing they must 
oe agreed. tut it has never beer cid that they muat ail 
reach their cenclusiona in ths seme way anc by the sane 
method of reasoning. 2 ¢ 2 tT require unasisity,s therefore, - 
not only in the result, but alao in each of ths successive 
| steps leading to such result, #OuiG be practically dest ruct= 
cto ef the entire syatew ef Jury triala@. * * 4 oaever 
tural the eurlesity parties may have to snow the precise 

aa “ree of reaeoring by which jurors say arrive at verdieots 

sifther for. er against them, they have no right under guise 
ef subsitting qsections of fast te be found apacially by the 
: jury, to require them to give their viesa upon each item of 
| @videnes ai thaa praclivalily subject than to & oross-—sracun- 

étion as to the entire cass. suoh practice would subserve no 
: useful purpess ati would oni tend to setarrass ard ebatrust 
f the administration of justice; ani sv say further say that 
gueh practice finds uo serrant in our atatute." 


{eo the same affect is the cuss of Ghisage Gliy By. 2. ¥. Jomdat, 
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Defendant finally cortends that the court erred in the 


























giving ami refusing of inatructions, Defendant subsitted <5 tne 
giructiona tc the court, @f shich fourtesn wers regatitions,) all 
of enich vere refused. Phe sieren instructions tendered br tlein- 
(‘iret were given. Defendant contends that the fury sere mot etven 
the isw of the cass a9 aynlied to the facte tn eviderte uren the 
theory of the deferdant, and that this action of the court sas 
somtrary to the wsli kmoer principle ef Isaw, that nartiss liticent 
ere ertitied te neve the Jury imetructed unon their resnective 
thecries of ths vase. 

ge have carefuliy reviews? acd sonaldered each ar every 
Ainatruction effsred on behalf of the deferdart, ami we sould add 
‘to this already lenethy cpinicn cur reasons why the sourt did not 
err in the refusal cf each and avery ore of thas. im the majority 
“ef thes, 2 mere readicg will show that they ware properly refuaed. 
“Grdis the givins= of several of these instructions sould not have 
oo metituted error, yet ws are atrongly of the opinion that the re- 
‘fusel ef them dic net prejudice the rights of the defendant under 
tne esidencs in tha case, Sshiis defendant hes asaligned as error 
the court's refussi ef ali Ris imsatructiona, he tu aapesiaily om 
atic in arguing the court's error in refusing inatructions 7, 3, 
‘33, #8, 28 and 45. 
As te inetreetions So, 7 smd ®: If defendant had tendered 
these az one instruetion, there ony have been some foras to hia 
eomtention: or if the fury had been inatrusted to sonsider Sa. © 
Sly im comnesticn with Ho. 7, 1% would not have been error for the 
sourt to have given it. Instruction “o. © acatained ths #orda 
Sundor ihe other instructions of the court.” ‘his language oculd 
only mean overy instrustion given, thereny giving the fury a lati- 
44 thai was not intended. that inatrustion ecula be sontrolling 
upon the facts in the case muam taken shor specially listted 


inatruction =o. 7, or if 7 and * sere given as on: inctruotion. 
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fenderedin the form that it wsa, the inetrection was aieariy 
Sislesding, oxi the court therefers proverly refoset it. The 
eourt havirs refused inet truotior 80. G, “a. ? standing by iteeif 
would have toméered an ievmaterial desue. Therefore the court ¢id 
net ¢rr in refusing it. 

we regard inetruction “co. 15 alao as misleading. 

Instruction Se, 22 was gautiorary In ite mature, an’ the 
refusal of it therefere wea not error. Horscover, 1t #38 bad in 
fore and wae cevered by irstructien So. 1 given om behalf <f the 
pleintiff. 

instruction %o. €$ was preporly refused because az we 
read the rocerd, there wan ne evidernse in the record upper gh 
t< basco it. 

the gave objection esplies to instruction Te. 4° tender- 

ed by the defendant. 

Defendant sepssially compiainse of iretrostions “ss. 7 ard 
& given on beheif of the plaintitf; the vies compleined of fn 
So. 7 being that it"“direste the Jury's ettention te perticuler 
evidsnes in the case. Eile this may bs true, the facts referred 
tea were not denied, snd “e do mot believes that a refsronce thereto 
@culd have been projudicial té the rights of the dofendant. 

instruction %e, G, in our cpirion wae proper rier the 
authority of iuss vw. Throop, 167 Til. 107. 

{he amount of the verdict carmet bs questioned, im vies 


ef the ovidenss before the fury a5 to the value of tha sorvices, 


| Befendant contends, however, that he should have had the benefit 


ef « $1,076 eredit br reacen ef the payment of s mote on the sane 


Pest ee oF . — . ¢re¢ 
date the notes were given for $1£,946.07. It we a contreverted 


_@aestion of Fast shethor or mos & reduetion ef £1,990 had beer made 


~ 


fathic om Bay 12, 1904, for 


eit 


in the sccownling arrival at ty =r. 
the amount dus on the note watering May 12, 1904, amd paid by the 
defendant. sefendant in his brief, in referring to this question, 
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| wka— 
. said: “this isaus of veracity gas aquaraly aads in the vorrea- 
pondsnee with suck haat on both sides." Sy thia languess the de- 
fencant sisariy aisitiad that here wae 6 e¢on2iict in the evidence 
on this issue. If thereby bacare a question of fact upen whieh we 
believe tha verdict of the jery waa correct. 

26 have garscfully ond patientiy examined the yolusinous 
recerd ani the many Grrors sagignGil, ai oéilieve that the ralings 
ef ths sourt wpen the evidence, the spesial findings umé the ine 


atructione are aubstantiaily free fron error prejudisial ta the 


2 


deferd=-t: furthermore, that the verdict end jJudigaent are in ae~ 
sordancs with the facts, ami that any other verdict sould have been 
a denial of justice to tha plaintiff. 

finding sc rovyersibie srror, the jwigment of the Clrouwit 


GYeurt sili be 2ffisrcd,. 


Ao Pi Ake 


















"uae te: at egies shepR BE % 
ee 
a sania ode at er Sedona 


Ws 0s damitnetwes tote eens 3 
-0e ai ete suemyhul oon ‘Seley with ene seroma 
Mees oved Siwe solsty asco yea Rude tw: fos! | 
“tbtetetg ont ot eortesy te 

$duett’ 003 20 sasmbot ocd _"torrte crdterever on gata - 


CORREA 







19 § 6 a. 
71 + Was. 







COLONIAL sUdak ny astra f 
| Def t in error, ; EREOR TO 
Ranbees wee  « MUMGIPAL couRT 
an 7 a cA Ai, af he 


i ia OF GHIOATO 
rs SISSY in in srpor. ) iis 
Os 4q fh fs fe 
\ ra i oJ ue ie A K) ates 0 
ee 
Whe JUSTIO“ PAN DELIVERED Tuk OPIBION OF THE COURT, 


en 


| this te a writ of error proseouted from a Judgment for 
| $485.67 entered by the Municipal Court of Ghisago in an action 
| brought by the volonial Sugar company, defendant in error and 


" hereinafter referred to as the plaintiff, against the Railway 


Terminal 4 Warshouse Gompany, a corporation, hereinsfter referred 


. to as the defendant, for camages to the sontent# of three sara of 
sugar stored by the plaintiff in the warehouses owned and operated 
7 

_ by the defendant. 


ay 
f 


At the time the suit wes brought, James b. Pugh and Andrew 


BD xcanan were also joined os defendants, but before the trisul they 


were dismissed cut of the case, and the sauce proceeded againat 

7 

the Raliway Yorsinal & Warshouse Company alone+ Trial wua had be- 

‘| ee SO ae ee Sa Dee cde Aneto Exh Gettin Ge 
fore — spp without a jurye “°° “2 ” 1 talelnertnatase 
Deere Hee gitarrhgg &eFIi67, Ke ae ae 

wn bor? nbtendant ocnduoted « storage warghouse in the city of 





va 


' Ghieago. Plaintif?’ shipped three cars leaded with bags of sugar, 


| for storage, te the deferdant, at ite warehouse in Chicago, about 


Wey 10, 1010. these cara were directed to #. 0. Yan Yess, care of 


the Kailway torminei 4 Warehouse Company, the defendant; and when 






| thease gars were delivered tc the warehouse compery, & warshouse 
peceipt was issued to the said *. U. Van Hows, The contents of 
theese cars ware unlosded ot the warehouse, The bags were atored 
im tiers seven or eight bags high, on the main floor of the ware~ 
houae, which 1s slightly abeve the atreet level, within twenty or 
twenty-five Pest of syere that remained open practically the entire 
day. ‘hess doore lead out directly onto a switoh track, emi beyond 
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| the awiteh track 48 a publics roadway) kown oo Lhingeburg street, 

At the time this gugar wae stored, James 5, Push weg 
president, and andrew MoAnGh Secretary and treasurer, of the de- 
FenGant aoopany. when the susar was ourrendered on tha warehouse 
‘Peooipt at the inatance of the plaintiff, to J. W. Allen » Company 


and the Ventral Gandy Company, °. 4%. “oCornnell had sueemeded Pugh 


and treasurer, ond ©. li. Gelirich had been eleated vioe president, 
They becane the officera of the defendant corsoration on Yoverber 18th, 

Plilaintio? offered testimony to shew that the avgar when 
ahipped about Hay 16, 1910, wae dry and frees from dust: that it 
wan shipped in 100-16, white ocotten Gags with an orter covering of 
burlep; that while being loaded inte the cara, theas bage wore 
protected from weather arni dirt; that the cara themselves were 
theroughly cleaned and the sides and floors lined with thisk gray 
wiitie papor, Tor the purpose of protecting the sugar en route. 

Ge My “oConnell, president of the defendant sowpany, called 
under Section 85 ofeths Yunicipal Court Act, tostified: That he 
wuccesded Pugh as president about Yovomber 14, 1910; that at the 
gaze tine an inventory wae taken, and he noticed the bags were 
covered with dust; that on top the dust had acoummlated to the ex- 
tent of one-sischth to one-fourth of an inch; that he refused to 
reoeipt to the former officers for these baga of sugar without noting 
the fact that these bage were “ocvered with dust." 

*he Helmrath Srekerage Company acted on behalf of the 
plaintiff se a selling agencye Im January, 1911, & representative 
of tiie company, Gharlos S, Johnson, took one J. ¥. Allen to the 
warehouse of defersiant, aa » proapective purchaser of eugare An 
examination of the augar wae made by cutting open & number of the 
bags. ‘the said Jomnaon teatified that he found the bare covered with 
dust, and the contents hard, arat in appearance dirty or gray aclored; 
that 4t was standard gramuleted sugar, and that in good conditions 
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its fair cash market value woe 34.9) per cwt.; that by reagen 
of the condition in which it was found, the sugar was Gamazgec to 
the extent of 4i¢ per cute; that 797 bags cers acld te J. 9, 
Alien & Company at $4.59 per ¢et., ami 400 baxs te the Jontral 
verdy Vompany at 24,59 per owt., ona that theas esles represented 
toe fair cash market valus of the sugss in the coemiitien in shich 
it esac fowl upon exasination in January, 121i. 

Villian Desker, reeeivinge sierk for J. %. Alien * dewpany, 
#hO was called te testify om behaif of the plaintiff, stated that 
he received the bass delivered te J. 4. Allem & Jompany from the 
warehouse of the defendant: that ail the base sere very dirty: 
that shen taken upataira and opened, the augar cass out luapy and 
dirty: that the color of the sugar ass ¢iay lacking and erayiah: 
thet the bags containing the suger, other than about 2o bage that 
had teen cut over (evidently the bags out open by Johrecn in making 
the examinetion with the prospeotive purohuser Alien), eere in good 
sonditicn and intest. 

Plaintir¢ presented ats Glaimi?or damages against the dee 
fondant throuch the Seinrath Brokerage cCoupany. corresporsiones 
follesed in which the former officers Pugh and Asamsh purticipated. 
Under date ef Garth 4, 19]1, the defendant company sddressed a letter 
to the -olmrath Grokerage Company in relation to the clair of the 
plaintiff, a paragraph of which read az folicus: 

"ihe tee bills of february Sth for $324.77 and 
£140. respestively, seen to us to be reasonable insamuch 
42 “8 knew the sugar had been damaged by Gust at the tine 
that #8 tock eur inventory of the warshouse on Yovenber 16th, 
1135. wihie damase eas called very particularly to the atten- 
tien sf teth sr. Push and @r, caneh and we refused to reseipt 
te them in takings ever the sarehouge without a notation 
‘damaged by dust. ** 

MeGenmall, the them president of the defeniant company, 
testified thet he Bad dicteted the letter, but that 1% was signed 
by %. i. O@lrigh, the vies president, ‘The plaintiff aise introduced 


the warehouse receipts in evidence. 
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the only evidenoe offered by the defendant ta contra- 
dict the teatinony of the plaintiff with reference to the condition 
of the sugar, was that giyen by one Prank Hevll, who at the time 
the suger was reosived, «a gonercsl monager of tho defendant, but 
st the time of the trial, osoupled « similar pecition with the Pugh 
Yorminal Bareshouse Camrany. Im connection with his testimony there 
were offered in evidence three recelving ticket« shoging the record 
of the contenta of the three cars shipped to the defendsnt by the 
plaintiff. ie testified te some of the bass being hard et the time 
of thelr receipt, and that some vere clack, Irdiesnting thet there 
wa6 a lose of weight; tiat when he left the defendant company they 
were in geod cendition. He did net stata that he had eade ar exame 
Aration of the tugs after they had been placed in the warehouse, 

Pigintiff’ sontemadse thet 1% hae clearly sham by «a prerendere 
ance of evidence: thet the sugar in question was delivered in cood 
condiition; that the base, plled on the main floor in cleee proxzisaity 
te the doers leading directly out onto the ewltehing track and the 
stredt, which door wha open precticoully ai] day, were urmecesesrily 
exposed to dirt, duet and the shements of the weather: that thie 
exposure rosulted in the eugar besoming euked and saturated with dust 
and dirt, and grayish in appearance, by reason of which the sugar 
was damaged to the extent as ast forth in the statement of gluim, and 
evideres offered by the plaintiff; that the aotion of the defend- 
ant in leaving the bags in this condition of exposure, was careless 
and negligent, ond showed « want of due and ordinary oare on ite 
part; that thia negligence and carslesanesa wes @ violation of ita 
duty ae @ warehousemen to «vyerciac the aane dogres of oare in the 
safekeeping of gooda entrusted to it ae a reasonably careful man 
would exercises im vezard to similar gooda of hie oun. 

fefendant aentends tnat the following provision in the 


wareouse receipt offered in evidence by ths plaintiff, via: “All 
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damage to gooda or property cecasionsa by fire, uter, leakage, 
ehrinkage, breskage, ratage, vermin, heat, freet, ghangce of 
Wenther or from the inherent qualitizs of the property, by rict 
or any accident er previdcentinl sause at owner'a risk,” exempted 
it from liability for the negligence charzed, the, sours was evident- 
ily of the contrary cpinion, and we believes the court was correct 
in arriving at that conclusion, 
sorsever, oven though the warehouse reesipt contained 
exprees language which might sover the charges of negligence as 
sat forth in the statement of alalm, yet defendant company ceuld 
met avail itself of such provision, besause of our Aot relating to 
Rallroade end derehouses, Chapter 114, Gestion 245 (bh), pare 1980, 
Hurd's He. Ge 1911, wherein 1% 1a expressly provided: 
"A warehougdeman may insert in a raesipt, lesaued by 

him, any other teras and conditions: provided, that such 

terse and soenditiona shall not » « « in any wise impair hie 

obligation to axercise tnst degree of care in the safe keep-~ 

ing of the goods entrusted to him whish 4 reasonably ¢areful 

mun would exercise in regard te gimilar zoods of hia own.” 

fartherners, section 361 of thé same Aoi expreanly provides 
that: 
"s garehouseman atall be ijablie ?or any leas or 

injury to the ceois esneed by his failure to exercise auch 

care in regard to them ag & reasonably careful ower of 

similar poode would exercise, « s o* 

This redusee the isaue to a question of fact whether or 
not the acts of negligence charred against the defendant constituted 
a failure to exercises? ordinary csre fer the property entrusted to 
it for safekeeping, ties, the sane decree of cere that o rescorably 
eareful mon «ould exercise in rugard to similar gooda of hia own, 
via, a question of fact te be determined from the evidence, The 
court eae and heard the witnesses, and fourd against the defersiant, 
A reading of the record in this ease convinces ua that the trial 


gourt was fully Justified in arriving at such 4 sondlueion. 
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An additional point made by the defendant 1s, thet the 
action whould Neve been brought in the meus of Yan Hees, in xzhose 
nao the warehcuse reselpt wae tesued. it iz a sufficient anager 
on thie point to aay that the plaintiff in ita statement cf slaim 
based ite right of action for douages to the sugar dsllveres to 
the deferdant, sa the owner theraet', and that the affiderit of 
merite fled on behalf of the defemiant 41d mot deny plaintiff's 
ownership in the said augar, thereby aiultting plaintiff's right 
of action. furthermore, the recerd te replete with aviderae of the 
fact that the defendant recognized the plaintiff as the omer of 
the sugar. 

Tinding no reveralbie error, the Judgment of the Muntoipal 


Gourt will be affirmed. 
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STATRARRT OF THE Gasile This la an appeal proseauted from 

a judgment entered in the Superior Court off deok Geunty for 
$10,000 in favor of Clarence &. Weloh, appellee, hereinefter re- 
ferred to ag plaintiff, in a suit broucht by him ageinet the 
Shicago & Alton Rallroad Company, appellant, hereinafter referred 
tc as the defendant, for personal injuries sustained by him while 
in defendant's employ ax brakeman, 

the agcident occurred at Owight, Illinois. hat io know 
as defendant's main track - the north and southbound main - fa 
located east of the defendant's railway station; the southbound 
trash o¢ing nearer the station. eet cf the utation ia another 
main track of the defendant, known ag the Peoria maine This le a 
single track, extending from the southbound main at a point direot- 
ly north of Hazon avenue, which is the first street north of the 
station grounds; whence it curves southwesterly to the north line 
of the depot, thenes in a southeasterly direction around the depot, 
to a point parellel to the southbound main, 200 feet south of tho’ 
depot, where the two maine are sommeoted by @ erossever track; it 
then continues south for a quarter milo, and thence weat towards 
Peoria, ‘the defendant's station is between these twe sets of main 
tracke, namely the north and sauthbound main, and the Peoria main. 

A water tank 14s located between the Peoria mein and the 
southbound main, just north of the crossover track. Vonsiderably 
to the south and east of this water tank are located the roundhouse 
and the ewitehing yards; the latter being known as the * graveyard.” 
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one mile north of the station, the defendant'ta north and 
gouthbound main is interssoted sy the tracks of the Chioage, In- 
diane & Southern Railway Company. Setween thia crossing and vazon 
avenue, the defendant's north ard southbound asin is orcesed by a 
public highway known ae the achoelnouss croasing, which ia ebout 
15 garlengths north of Mazon avenues. UCatwoen the crossover track 
near the water tank te the south of the station and the oonestion 
with the nerth and acuth bown! main to the north of the atation, 
the Pooria mein will probably clear about 1° oars. 

Immediately north of the station grounds there ia a side-~ 
walk oroseing over all the tracks of the deferdant., om the day of 
the accident, between the raile of the Peoria main, at a point 59 
to 70 feet north of thet aidewalr, and about 209 feet north of the 
station, thers was a pile of cinders which extended above the rails, 
pretty well filling the space between the rails, about six feet long, 
and extending above the raile about four to six inohes, 

Almest opposite the station, and weet of it, are the Seeley 
Inetitute and the hotel whloh it operates, and the etation grounds 
between the institute and the atation are maintained Like a park, 

Om Osteber a8, 1910, the day of the aeoident, plaintif? waa 
eo brakeman on a through freight train running from Chicago to Peoria. 
About 1545 pem. that day the train had reached Dwight on the gouth- 
bound main; fits firet stop waa at the co. 1. & oe orossing, about 
one wile north of Dwight, at which point the train picked up ten 

ateck care from the C. is & Se Ry. tracks. it then pulled into 
‘Qwight, and the ten etock oars and ita caboose were cut off from the 
main train and left standing Juat north of “agen avenue. the main 
part of the train then proceeded scuth beyond the crossover near the 
water tank leading to the Peoria main, where the plaintiff’ alighted 
and lined up the awiteh. this brought him inte the awiteh yarde, 
known as tho craveyard, Ten or fifteen cars were attached to the 
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train in the "graveyard, and the train then backed right dow 


the Peoria main, some of the cars pasaing the depot, and sas 
brought to a standetill with the rear end of the train still on 
ths Peoria main, about a ecarlength away from the southbound main, 
The plaintiff head dropped off about opposite the depot so that he 
might signal the engine crew when to stop, as the engine was on 
the curve at the aouth end, which prevented their seeing the rear 
end of the train. there were bushes between the treokts, which alao 
cut off the view of the engine ores ta the rear of the train, 
While the train was in thie position, plaintiff out two crossinga - 
one north of the depet and ome in the opposite direstion. 

#arly in the afternoon 4 northbound passenger train was 
expected to arrive at Dwight, on ite way to Chicage. If plain- 
(—tiff's train had remained on the southbound main in front of the 

depot, it would have been betesen the incoming passenger train on 
the northbound track, and the depot, This wae the situation when 
the screw wert to lunch. 

During the DPaneh hour another freight train from the 
Brighton Parks yarde ot Ghicags, in sharce of a sondustor by the 
name of Franke, arrived at OUwight. franks found that the cabcoss 
an. stock cars left there by plaintiff's ores, blocked hia train 
and would not permit it to entirely clear the o, I, 4 3. orossing. 
In ordor not to obstruct the crossing, he had the engine of his 
train uncoupled, and shoved these cars and the caboose further 
aouth on the southbound main, Hie train was then pulled up 60 a8 
te clear the Oo. I. 4 3. orossing by about six carlengtha, 

At thie point there is a variance in the testimony with 
Preference to the orders aa to the movewent of the train on whioh 
plaintiff was working; plaintiff's contention veing, that he was 
ordered to couple up the cuts which had beon made at the eressings, 
and to signal the train to go down to the roundhouse om the Peorta 


main, ard thet the lesomotive of oorndustor yranks' train would shove 
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the ten stovk care and cabcoae onto pleintiff's train. ~his 
provedure would necessitate a forward movenent of the plaintife's 
train, Uefendant, on the other hami, contends that Preankat orew 
Wace to pull the ton cars back om the southbound main track far 
encugh so as to let the main train ef plsintirr's erew back from 
the Pecria sein onto the south mein, and couple to these stock 
cars and gabcose. thie would bave led to a backward sovement of 
the plaintiff's train. 

Ghile the fast whether plaintiffY sisnalled the train te 
proceed backward or forward was not controlling a6 to the Lasues 
in the case, yet it ia importent to bear in mind that plaintiff 
testified that he signalled for a forward movement of hia train, 
but that the train sterted backward oontrary to his expectations: 
and plaintiff teatified that when he noticed hia train preceeting 
backward, he seve a signal te -o the other way, but the train did 
: not step; and when he saw that it waa backing right inte the stock 
pars on the southbound main, he whistled and holiered, but the 
train sontinued te Back; he ther concluded that there remained 
but one thing to do te prevent an accident, and thet was to dis- 
gomnect the alr howe, which would automatically set the brakes 
ard step the train almost instantly; this necessitated plaintiff's 
stepping in between the erie of two cars, and between the ruile of 
the track on which the train was soving, get hold of the hose where 
it was coupled, ard raise it from one to two Inghes. 

ghile in the act of deing this and walking slong with 
the train, tise hands on the hose soupling, he tripped on the pile 
of cinders between the rails at the point previously described, 
and fell, de tried to hold on as beat he could, was dragged 6 
little ways, but finally relied over, the wheels of several cars 
passing over and crushing his lege. As a result of the accident, 


plaintiff sustained the Llosa of both lege, a few inches below the 


knee. 
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Plaintiff's declaration charszed that thia was an inter- 
state commerss movement, and therefore thea *ederal employer "se 


Liability Act applied. , 
Saeeee 


~“Vh@ gravamen of the share in the thres counts remaining 
in the declaration when the case went to the jury Was, that the 
defendant did not provide a reasonably safe place for the plaintirr 
tG work, in that defendant negligently permitted "pilea ef cinders 
urnegessarily to be and resain upon ite track known as ite Peoria 
main, at Uwieht, lilineis, ani had negligently failed te vee reason- 
able oare to inspect, discover and remove them, thereby marking the 
track not reasonably safe for the plaintiff to wort on; that de- 
fendant could have discovered the ainders had it used reasorsble 
care; that plaintiff could not have, and waa ignorant of them: 
that while walking on the track between the cars, which obscured 
his view of them, he tripped, sturbled over them, and was Injured." 

Beohuse of the application of the federal Employer's 
viability AQt, the defornee of fellow-servant was eliminated, and 
the deferise of plaintiff's oontributeory negligence saa urged only 
in mitigation of the damagea, 

he defense relied on at the time of the trial, ae shown 
by the briefs and arzunent of counsel, wae that the accident was 
the result of a denger of #hich the plaintifr had assumed the risk, 
and the defendant ecnfines ite vricf and argurent on this appeal, 
to that issue, and sontende that the pile of cinders wae: (1) An 
incidental risk and hagard ordinarily gomnected with the plaintiff's 
employment; or (2) an extre hazard of which he had had agtual 
notice; or (3) an extra hazard of #hich he will be presumed to 
heave had notice because they were so patent and obvious; because 
they were at sll times on the Peoria mains beosuse he was by and 


on this track innumerable times shen cinders sere om it. 
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Plaintiff contends that the hazard waa ret insidertal 
to his sontract of expleoymer:t, but was ar extraordinary ha<ard 
actually unknewn to the Blaintiff: ‘furthersors, that it was not 
an obvious hazard, and that he was ret chargsable with knowledge 
shersof. 

MR, JUSTICE PAZ DELIVERED THE OPINION oF TRE couR?. 

the #61¢ issos, therefors, presented by the rescrd and 
by the briefs ami arguments of counsel for teoth plaintiff ard 
@stendant was, shether om not plaintiff aaemed the danger and 
Razard oreated ty the cinders being upon the traek at the tine ef 
“he accident. 

There is no questicn But that the pile of cinders between 
(the raile at the point where defendant set with his injury #a8 
| the cause of the ascident, eni Purthersore, that the defendant gas 
eharged with knowledzse of their presence. cafendert urges, how- 
ever, that the presence ef the cinders gas en ordinary and usual 
risk and hacard incidental to plaintiff's contract of expicyment: 
ani further, thet the plaintiff was sco familiar dy reseom of his en- 
Ploymert and Ais being im and about that track, that he aither had 
actual bnesledre ef thet fact, or should have had knowledges therecf: 
ani that in sentinuimg his esploywent sithout objecticn with de- 
ferdart he assessed the risk of any dancer that sight arise thereby. 

im support of ita contention, defendant offered many 
witmesses ~ the station saster at Gwisht, the crews of the respect- 
ive trains that were there at the time of the accidert, section 
hands ~ all of them civines testimony im the main, with the sxoep- 
tion of ons or two, tending te ahow that cinders had been on this 
Peoria sain in the vieinity of the station greunds frequertly prior 
to the accigent. Sone of their teatixony was limited to periods 
prior to the tise when automatic ash pans vers adopted, during 
@hich period plaintiff saa net working orm the through freizht, but 
was om & lossl train operating beteecor usight and some nearby point: 
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and while seme testified that they saw cinders when working as 
nesbere of the sume crew with plaintiff, ae we view the evidence, 
thers is no testimony of any witness who could say that plaintire 
himself aaw these cinders or ary other cinders. Yhe defendant 
maintains, however, that if other ~en say thie condition, plain- 
tiff must also have seen it, Plaintiff contended te the contrary, 
andi in support thereof testified positively thet he had not been 
On the Peoria main track in nine or ten months Just prier to the 
tims of the accident; ard that although he lived in Swight, his 
home was tc the south of the station ani he had no eesasion to 
pase along the track or over the station grounds in that vicinity: 
that for two years prior to the time of the assident, hoe wae a 
member of train crew on a through train between Chicaro and Poorla, 
and thst there was no oseasior: for him to be on the Pacria main, 
gave in rare instances: that when hie train ji14 occupy that traok 
on any previous oscasion within two or threes years prior to the 
time of the assident - as in the inetance in the case at bar- his 
work sonsisted only fm outting cars for crosaings; that the ewiteh- 
ing, if any, was done more than 100 feet south of the scene of the 
aceldent, where the azitehyard known as the “graveyari* was located: 
furthermore, that the roundhouse was alse near that point; that 
the only other plsoe for switehing was at the oc. I. 4 S. arousing, 
more than one-half mile north of twight. In thie evidence with 
| reference to switching plaintiff waa net contracicted by any witness 
“either for the plaintiff or the 4eferdart. Flaintif?f further son- 
| sends that the fast that the station grounds were maintained like 
a park, that thers were many bushes betweer the tso sete oF? main 
Ftracks, and the presence of a curve to the nerth and to the south 
bot the depot corroborated his testimony 22 to the switshings he 
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witness Herris, whe worked with plaintiff four or five montha oon- 


| tinualiy prior te the asgident, testified positively that there was 


no ocossion fer the plaintiff to be on the Peoria main in connection 
olan hia work, and that he never saw him on this track during that 
«Period, 


| 
) 
| 
tt 





a 


























we petheon orm some. ne 
seomebive ot wely o* Be wMlestaty tg bw won gnne oct Me OF 
ee ee. et ae Re = 
cilihe sudhinenn shih Wh mn onde 9h ek Se | asals 
s¥uerinos ord 02 botmegnoe Wttabelt off. se 
me ot in ins tm 
oild 03 wolg Jax, acisnom ame xo entm a teats ator, stgoe ¢ 
GAt .Jiudwc nt bowtt off dyvorste fade hoe ‘{4mobtooa 


he 


of molusooa on bax od one molede Oy 30 fuoR edt of gw 
SHINES COE: aE SI SORTED: GAN OP AR nole at 
8 wae ett sdnebions ed Io etett ete og woltq exeny, Da 
abage! fino opaehAy mmected stowd Apgorté » me vero mtead 26, 
aitlen @br0eS 9it2 no of of att 102 podeanoe. on. aam eal 
tosis tacit yqueea 1. maw eta corw tac ieeenaserd omen pare tn 
ent od uelng era0y ewuls To ont niddtw moteaone auotye ' 
ait st bo weno ont? at epansent ods mt ee ~ dee wht | 
~igtley att? sact3 _pegstanors 10% sino gals susp eck mo 
tid 70, ecaoe, exit Yo doe 490% 00% mat oro onob caw gumA 
pheswook cow "Lrpyouess" ons a6 mwoeN Seaytogive ont exedu .emeblor 
hae, Fantog fede wee eofe cow onmdhauos add sate sep: au 
eartanots 12. ol «0 acd $0 new yethdodten wo? goals senso § : 
 tttte egmubteg eta xt site 20 eevey skte Laden, a “tt e 
egontiv yun eS besvothasd-oo fon saw wesatarg asking tne os om 
ee xoctgns? Mitsntale . etriabastob om? to ittntelg ads wt 
eSLS horlasal na ee ehmvory rotdete 069 to ton ott tad 
ri hac To. aden: one. org: seeded avdaud Wee ereM, wrens seid 
A2us0 edd of tne Aivon wit of orue.a Yo someneTa edd bas 4 
ostT on on crane 
HAO eettmom evIt 9 au heataty: Ady. dpsroe 7a a 
ea exerts. sans yLevistnog Sod itene: ‘gimebtone, ia os 


nolsoesrmo nf pgs aisowG edd me " oe ttlinlale rs ps Poe lhercsoys 






wei ON it 5 


Re aa 


a=fe 






there gas evidence showing that about two yeara before 
he socidert cccurred defendant's engines .6 sui pped with automatic 
pans, whereby firemen or enginesrs could dump ashes anywhere 
y merely wulling « lever: and furthormerse, that about 600 feet 
#0 th of where this accident oceurred there was a pit that was 
‘used for the dumping eof ashes from locomotives. 
there were also offered in evidence ths rules of the some 
pany, one ef which was in the form of bulletins posted at the 
ersinales of Peoria, Dwight, Bloomington and various other terminals: 
@ bulletin read ss followe: 
"411 engineers and firemen sare forbidden to dum 

ashes on main tracka and atation grounds while on the 

main track," 

At the close of the plaintiff's evidence, and at the 
@lesse of all the evidence, deferdant submitted tc the sourt a 
written instruction to direst a verdict in its favor; the oourt 
refused the request of the defendant ond submitted the case to 
the jury, which acticn on the part of the court defendant contends 
Wes reversible error. 

the only theery under which this sentention haa foree is, 
that there was no evidence at all fairly tending to prove the cause 
ef antion ast out in the declaration; andi further, that under the 
iseuss here involved that there was no evidence by which the sourt 
could submit the question of assumed risk to the jury, but should 
have instructed as a matter of law that the plaintiff had assumed 
tho risk, “he rule as leid dom in the case of Libby, ‘oNeill & 
Libby v. Cook, 214 111, 206, 1# as follows (p.215): 
**s werdict for the defendant should not be directed 
when there is in the record evidence which fairly tends 
te prove sll the material averments of the declaration." 
“Phe opinion further holds that the court upen this motion has no 
right to weigh the evidence, but that "41¢ there ia any evidence 
which, standing alone, is sufficient to guatain a verdict for the 
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plaintiff, the court must deny the uction to direct a verdict. 
fo hola ethsretae is te deny the plaintiff the right ef a trial 
by jury."  @ 

ihe foregoing prinagiple hae been reiterated im muny de- 
“olaione eines, amd 1t is in the iight of these desisione thet we 
mat review the evidence ays bearing om the motion ef the defendant 
to have the benefit of a directed verdict. 
| defondant aaserta first that the presence of the oinders 
on the track was an ingidental risk and hazard ordinarily connect- 
@d with the plaintiff's employment; defendant admitted the making 
ef the rule posted in the form of bulletins at the various terminals, 
Norbidding engineers ond firemen to dump sehesa on wain tracke and 
station grounds chile on the main track; and further, that the 
‘Peeris main, the trask in question, #wa3 covered by the sald rule, 

fhe existence of this rule necesaarlly takes out of thia 
Cas¢ the question of this pile of cinders on the Poorla main being 
& hazard or danger ineidentsal to the plaintiff's contract of em- 
ployrent, tne rule tan wade to be obeyed. Thore vas no presumption 
in the contract of employment that thia rule would be violated, and 
be eo constantly violated as to constitute the danger brought about 
by its yiolation, so risk ordiuary and incidentel to the contract of 
employneant. 

Defendant, in the main, however, roiled upon its other cone 
tention, vis: that the trequenoy of ite violation sonstituted an 
ebvious dengsr which tha plaintiff, by reason of the dutios of his 
@mployment, anc tis consequent fawiliarity with the track in ques 
Fein Was wane of; ané further, that the evidence is so conclusive 
Fupen that question thet the court should have inetrueted the Jury to 
‘find for the defendant. 
. £ExKkEEXNex BBMMX LEER LKEXSLALBAARE KCSEXSASL AZ AERAE we have 
Dasetutiy examined inte the evidence in the case 50 that we might 


: 





=? Sethe . 1 


> 





















 dobitey 4 typeset oS aottemceds qed toum dxwvee tanked 
rr ee, ne, Aggie BY “eee Rt wust 
web yar mt deters) let med sat eiqhoniag yxtogotet wile» 0th 
ov ViHE emetetoed Gvedd Io deRkE ods od ah at dom oonke waphal 
stcinioaaiaad sc dinacanatiandaneamneandamimenenentste 
an gd ORErOy bevoouth w to sitecied ee @ 
perebint. ote ke sneeiing te Sets. dav?) ed tenaa france bh 
) w$Sermor YLiravtS1w Cremad fas dotr teamebiont me waw i 1 

“eetving @xio buts Inds dnadre'teb. i doeeystqmme een bamtata ott ae 
Slanted wudiier wit Hi yascener time ew etrrears pyhy . 
ee ee ee ee ee rss 
big Skat yHedaeErY Daw MORNE otaM ete md OLE ebentoNy 28) 
.oket Bae okt «oe hetevan oun. ekieeup mb dosnt odd; 
SPERMS Su eetad YLinameqoow sina whee O- womese tae os 
goted tee ebro e ae mb weebele Be oLbyakdd te: oa oo 
Nee he Sees oTbatadg wt 68 Lagaebton? “toamd-t0-bme sd 
ni or ame vheyedo. od oF eben sawvehus od? lL. | 
Pine \Seiebete ed Slewe efirr wbtr sade fromyokgme Xo: soatteoo og, 
Hoods: Hinvott regime enh Sted tIeML oF ua Dedelody yLicezeons) Omame 
TO Voknsies crit oF Latuietton!t bee guauline dete a wo htodody ath ye 


aa Gi os alee 


at 


=1o0 HHO BIE hogy Bebliy yrovewhd yokam ectd ob advaniaialils ie ou 
ie eee biense ReLteLete ott to: eoneuper? ott: tadd | age) aa hoond 
old Re wnkich ott Ye cconsen qd QVitertasly ddd dokaw uigmeb ape 
ensup 2 déend ect adtw ye Peel lhe Sr@vpearop asi Demy gd Ege 
ov lav lonbe' Os ef eacblive Ae) seus qrocleust bite yO ores td 

a wt anit bodebntoet “ewnit-bLamde: drasoo ‘arid ucte: sm tdpeup dosh sag 
Ar sem RRS at Ta, ee ae AE ~thabeoreat: bat 





Sty te ew sata om cui wt mt wombs a6 cond 


1 apa wor} ics Vet 


-i0- 


have GSisariy befors us mental picture ¢° the situation as i¢ 
existed when the plaintic? met with Ale aecident. in deter=in- 
ing the question whether there should have been a directed ver- 
‘dist, reliance iu plased not alone upen the testizony of the wit- 
MNESSOS, a5 to the atts er words of the parties interested, but on 
&6ii facta and cireumstances gurrounding and in attendance at the 
tice, and for scse period tefors the accident; hemes, in consider- 
ing the testimony of the defendant’s witnesses as to sesing cinders 
Upor ths track arxi st auch time shen plaintiff was a merber of their 
Oren, plaintiff had the right to heve taken in commestion with such 
testimony, the fact that the switch yarags were more than 990 Peet 
to the gcuth of the acene of the wecident; that the roundhouse waa 
lecated there: that the station grounds were maintained Like a 
perk: the fact that bia hocs was in 6 direstion away from the 
‘@tation arcurds, and this, independent of plaintiff's tectizony 
dirastiy to tne aontrapg of defemiant's witnesses. ‘ecessarily 
this sould mean « weighing of the evidence, and thie the trial court 
did not have the sight tc do: thet is peculiarly a prevince of the 
jury. ros a careful examination ef the testimony, we are convinced 
that the queeticn whether cr not the plaintiff had assumed the risk 
cf the dangor of the oingera being on the track at the time of the 
aesident becass eclely a question ef fact fer the jury. 

“hia Brings us te the contention of the defendant that 
the werdist of the jury was sontrary to the #eight o? the evidence. 

in passing upon thia question, there must be kept in 
view the exeot situation that presented iteelf to the plaintiff 
at the tizs of the injury; there waa 4 threatens’ danger to the 
¢empany's property; one of the defendant's rules offered in evid- 
ence by the plaintiff previded as followa: “in ease of danger te 
the cospary's property, employes must unite te protest 1%.” 

at the tise of the accident, plaintiff hed but an instant 


te dstersine ghat should be done, ani the dcing of it, to be offeotive, 
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necessarily ha: to be instentaneous. That plaintiff dia the 
right thine under ths clroumetances iz ret questioned. defend. 
act's coursel, im their ersl argument, adeitted thet his act de- 
Served honorable mention. | 

4 Gase wherein the facts are quits eimilar, is that ef 

Is Ss Relis Coy Vs Sanders, 194 111. 270. A close reading of this 
| Gase will show that it ia quite pereliel in facts to the oases at 
bar. ihe deferce in that cace, aa in the oase st bear, vas that 


the plairtif? hed assumed the risk. The court quoted with sprroval 





the ruling ir the case of ¢. 4 A. E.E, SO. ve Jchmsacr, 114 Ili. 


eceeeenenad 


203, viz.: that the laze does not require s brakeran upon a freight 
train absclutely te Brew ail the defeste of construction which may 
@zist aions the lime ef tre ratiirosd, i. ¢. on the perticoular run 
im #hich ne is engeged. And the court held further: 


"sgt it ie anid, the defective track enc sattioc- 
guard were in plain view, and might have besn seen >y the 
plaintiff if he bad losked,. The sowpling of cars ie a dan- 
gsreus service. the work hes to be dons instantly whom the 
care come together. A alight ris-step or a falas soverent 
on the part of the brakeman say expoas hi« life or limbs to 
dengere Heres it is apparent thet shen « brakeman undertakes 
te make s coupling he has no tine to investigate the track 
anc deterzine shether 14 is defective or safe. iis shole 
attention is direated to the cara that are coming together 
ami the dangerous ast he is required te perfor, enc it 
gannot be exzps¢ted thet ne will atep im the performance of 
his duty to examine the sondition of the track. «sa A 
man whoes attention ia censtantiy directed to moving care, 
ard their couplings and uncoupling, cannot poessibiy give much 
attentior to the ties, ssiteh-bars, #tc., ever #hich he may 
from tine to time hays to pasa. Sere, “when the Coupling wae 
attespted, plaintiff wae between two trains. His whole attenr- 
tien wau directed to the coupling ef the trein. ie sav no ge~ 
fect in the track, amd the cattie~-guard was not in plain view 
fros his position, o« « = Umder euch circumetances plaintiff 
could net be chargeable xith notice of the defective condition 
of the track.* 


In thet oaas the sourt held that it eas proper for the 
court te rafuse te instrest the Jury to find for the deferdant, and 
affirsed the fufigment in favor of the plaintiff. in the sase at 
bar plaintiff, «t the time of the aceidert, ese working on « rum 
exterdinz over a distance of 155 silea one say. “orsover, although 


he sorted on thic rum for a considerable period, the sccident eccurred 
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at 2 plece shere the plaintiff was ususlly only required to out 
@rossings in the train. Like the plsintiff in the case of 


i. ©. Rei. CO. vs Sanders, supra, his attention was constantly 
: 
(@& the tice of the atciient in the case at bar, there was @ situa- 


‘ 


7 
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directs: te sovine tars, their seupling and unocupling. verecver, 


‘ties out of the ordinary: it was a moment of great stress. wher: 





the uncoupling of the hese «as atterpted, plaintiff eas tetesen two 

&, Ria shole attention #as directed therete. Hs aae nc defect 
tn ths track, smd the cinders gore not in plain view from his posi- 

‘tion. Under such cirsumstances pisintiff sould net be chargeable 

“#ith notice of the defestive condition of the track. In this view 
we ars further supported by the cases of illinoia Terminal E.t. 3G. 
¥. Thompson, 21S ilies SoS, uma o. 5 tele Eete Ue Ve Snedaker, 225 
ii. S96. 

4 Ths court had instructed the jury fuliy upon the law as it 
@everns the question of assumed rizk. fhe jury, by their verdict 
@f gullty, secessarily found that the plaintiff had net assumed the 
risk at the tine of the easident. In arriving at their vardict, 
the fury eho sow the witnesses anc beara them testify, had befors 
the: every fact end cireumetence se developed in the course of the 
tesiinony. 

ea carnck guy thet the verdict of the jury upon the question 
of assumed rick wae clearly and manifestly against the weight of 
the evidence, but om the contrary, are firmly of tis opinion that 
the fury were fully earrented in arriving at their sonclusion. 

The case mostly relied upon sy the defemiant te support ita 
Gontention, is that of O, % Hebe BeBe GO. We HeOrey, 205 Til, 498. 
A careful reading of same clearly shoes, hosevsr, that 1% is not 
applicable ic the facts in the case st bar. 

Pinding po reversible error, the Juagmert of the superior 


Sourt sill be affirmed. 
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Plaintitr in error, ) ghROR vo 
) # 
Va. x MURIGIPAL COURT 
ELIZASETH GLOOR, : a O# CHICAGO, 
Sefendant in orror,” 
Va 
# — 
ff AV i Lelhe OE 
‘ rs ° ‘Nt kd 


HK. JUSTICN PAY DELIVERED TH UPINLOR OF TRA GouUR?r. 


“hie ia an action brought in the Yunicipal Court of 
Ghicazo by Benjamin Sol’, an attorney at law and hereinafter ree 
ferred tc as the plaintires, against tre. Blisabeth dleor, her@ein- 
‘after referred to aa the defendant, for legol esrvices rendered 
‘ard 6xpenses incurred by plaintiff for the defendant in and about 
securing her appointment as guardian of Gatherine Jlcor, a grand~ 
ehild of the defendant. {rial was had before « sourt and jury, 
Feaulting im a verdict for the defendant, upon which verdict the 
court entered judgment, 

The only question presented by the resord are the argu- 
ment of sounsai is, Whether or not the verdict is manifestly soon- 
trary to the weicht of the evidense. <o errors cf law ss to the 
adwiasion of evidence or inetrustions to the jury were urged. 

the litigation out of which this claim for services arose 
#48 the first and only litigation wherein the plaintiff? ected for 
the defendant. ‘he defendant's aon died leaving aurviving him his 
wife, Selma lcoor, and the @oresaid Satherine, a daughter by e 
former marriage. the relatives of the dseadent were of the opinion 
that Selee Gleer waa not a fit person to have the custody of the 
Maughter. Amone the relatives was one Silliam F. Boeal, who evidente 
ly was saquainted with plaintiff, and through whom the deferdant was 
introduced to the plaintiff, “his introduction led to the plain- 
‘tifft's being employed by the defermiant to seoure her appoint-ent 
‘as guardian of the grandehild. 4 petition for that purpose was 
iled in the Probate Jourt ond the deferdant appointed. Later on 
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Selma Glicer, the widow ef the desedent, filed a patition ts set 
aside the order appointir= defendant fsuardian, ard te be eubstttut- 
ead in her stead. Services rendered in the preparation fer the 
hearing or this petiticn end the actus] tricl thereef constituted 
in the sein, the aubject watter of thie ifitisation. BSefers ths 
hearing was had, plaintiff claims that at the request of the defend- 
ant he employed additio-al couneaei te asaliet hie. Unoen the heare 
ing, the petition of Selva leer was denied ard the appointment of 
the deferdent corfirmed. Um fuly 23d, efter the hearing, and after 
her appoirteer:t aa guardian hed been sonfirced, defendert mid 
plaintiff the sum of 960°. in feovember plaintiff rendered his biil 
for serviese ari diaburgesentea, ir: the sis cof 21919.85, upon which 
piaintiff eredited the defendant vith the atvorementioned jJuigmert of 
@s00. thie bill waa sent by plaintiff after receint of « letter 
from the defendant shersin plaintiff was requeated to send a bill 
for zsrvices, showing payments made ard the amount still due. 
Plaintiff urgea thet this letter gaz an acknowledgment — 
that the 2506 waa omly a peyment on account and that there was stili 
inde>tedmess aue the plaintiff. #o further payments sere made, ard 
plaintiffs instituted this cause cf action, sherein the jury render- 
ed the verdict hereir complained of, At the trial plaintif? in- 
troduced evidence in wupport ef the detaiied itemized statesent of 
Claim for services and expenses, ant also evidence se to the values 
of wal4 services, Seferdant ursed that even though «11 the services 
| testified to by plaintiff were rendersd, that the 4500 paid to tne 
plaintiff by deferdant was ample payment for the vaiue of the gerv- 
ieee rendered, ari intreduceé evidence to support that contention; 
that the payment of 4 large sum of money to the aesociate goungel 
was arbitrary sith the plaintiff. It further appeared in the evid- 


ence that sces cash disbursements charged ir the bill had been 






warsed to the plaintiff by defendant, and furthercore, that he 
had been in reesipt of fees for additioral aervices rendered in son- 


: 
mection with the legal adeption of the child. 
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aie entire issue presented to the jury was clearly « 


_qvestion of fact. 8y their verdict the jury resclwe2 the ques- 


tion of fact in favor o° the Gefendant. The eccurt in cverruling 
pleintiff’s ection for a mew trial und ir entering fudesent on 
the verdist, evidently was of the opinion that the jury were aar- 


ranted in arriving at their conclusion. The question involved 


 beine purely @ question of fact, #6 vould not be warrarted in 


disturbing the verdict unless of the opinicr that it was clearly 


and sanifestiy against the weisht of the evidence. Yut beins of 


that eginier and finding no reversible errer, the judgment of the 


@umicipal Gourt #111 be affirmed. 
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‘LEVY GOLOSTZIN, doing business as) Se to Ce Sain 
Le SOLDGTEIN & COEPATY, ) 8RROR TO 
Defaeriant in srror, } - 
- # “% RUSICIPAL COURT 

Wee \ ) i 
. Sa 4 OF GHIGAGG. 
GUSTAVE FPREUSERSSRG» doing eee 
(39 G. PREUDESSRe? 4 GOBPARY, fy) 
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Plaintiff in Srror,/ hat 
ay ae 1 9 3 A vetdent 3 
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STAsESAST OF THE CASE. Ffhie writ of errer has been 


gued out to reverse « juatiement obtained by the deferiant in 


} 


error, hereina?ter calilsd the plaintiff, ir a suit of the fourth 
@lass in the Yunicipal dourt of Chicagc, sgsinet the plaintiff in 
error, hereincfter called the defendant. ‘The sult was tbrouzht to 
“recover e222.i%, sllegsd toe be due From the defendant to the plain- 
tire ae commiasion fer securing « purchaser for certain reali estate. 
‘fhe plaintiff's staterent of claim, «a amended, reads as follows: 


"Sisintiff's aleaim is as follows: on or about 
becenber, 1°09, plaintiff and deferdant vere both duly 
licensed real eatate brokers in the city of Chicago, Slein- 
tiff further represents that on or about gaid time, the 
anid defendant he@ listed for sale a certain property at 
| 26. 1425 Silwaukes avenue by one Yandel Grown. Plaintiff 
forther sllegesa that thee aaid deferdart, through his ogert, 
ferman geinberser, submitted the afereasid real estate to 
plaintiff for the purposes of securing « purchaser therefor, 
and that eaia defertant throuch his said egent asreed to 
pay plaintiff one-half? of any end #11 sums shich he wovld re- 
eeive <6 gomponsation for the sale of said real estate to 
any quatemer secured oy gald plaintiff. Plaintiff further 
ellezes that he aseured ome |. Horman aa a purchaser for 
said premises ard that the eaid dePemient has received aa 
eempansation for the sale of said previses, the sum of four 
| hurdred and eighty-five dollars ()485), one-half of which 
; amountin=: te two hundred forty-two dollars snd fifty cents 
; {2g42.50), ami ssid defendant refused and still refuses to 
_- pay asld gum, to the damage of tha plaintiff in the sum of 
‘ tee hundred forty-tee dollars and fifty certs (7245.50), 
; 


a, 


therefore he brings hie auit.” 
The defendant filed an affidavit of merita, the saterial part of 


urks 
#hich iz ae Pellows: 


: 
“yefecdant dented that he did heretofore at any 
time heave listed Per sale « ovrtcin property ot ‘ce. 1455 
; Silwaukee avenus, by one Mandel Sroen, ‘This affiant fur- 
7 ther denies that one Herman @einberger #as at any tise here- 
tofere hia duly eutherize’ agent for any purpose whatsoever. 
. This affiant further deries that he did at any tine hereto- 
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fore offer herman Yeinberger or any ons alse wvhetacers 

the peal estate at No. 143: “ilwaukee avenue to the ot a 
tire for $56 purpose of securing a purchaser for ania real 
estate: and defendant further denies that hoe aersed to pay 
to the ‘plaintire one-heif of any sume ehich he wculs recsive 
as gompensaiion for the saie of said real estate.” 


Ths oa2a¢ was tried by the sourt without a jury: the 
issues sere found agsinet the defendant etxi the plaintiff's 
damages were aessased at 177.85. A motion for a new Spank #28 

FD BR os ae 


overruled, . Judgment was entered or the findings and this ‘writ ‘of 
error esilened> 


a 
4 


BRe JUCTIGH SCARLAN DELIVERED THK GPIBION OF THE GouRT. 
fhe Gefermiant firat sontends that the finding of the 
gourt is contrary to law. Under this assignment he hes cited 
@ tumber of authorities to tne effect that an agent must act 
strictly within the powers scomferred uron him; that he has no 
‘Pight to put Himself im « position adverse te his principal, etc. 


‘She defendant, hovever, makes re effort te apply thess authorities 


a esT.. lL 


te the facts of this oases. Ye have age » hexever, that the de- 
fendant intends by this seesignment te assert that Yeinberger was 
“without autherity to act sa the agent ef the defendant, or thet 
in any evert he exceeded his authority in making the contract in 
question. After 4 sareful examination of ths suthoritiss sited 
and the eviceres in the case, se are of the opinion that there is 
‘me merit in this contention of the defendant. 

| “he defendant next contends that the finding of the court 


4s rot custsined by a preponderance cf the avidence., After & sare- 


vr 


fur examination and amalysie of the evidence, se are unable to aay 
‘tat the finding ef the trial court ie manifestly against the 


weight of the evidence. 


a of 


‘ it is next contended that the trial court erred in aduitting 
‘. 


ere avidenss over the ebjeetion of ths defendant. 
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Gnder this assignsent the deforndan 4 
refusing to » ~ae defendant inaists that the 


“court erred in,sxclude,*. om Sie <otion, the tesatixony of the 
| plaintif? as to 4 certain conversation he claimed to have had 
‘(With Gelnberger. This sontentien is based upon the assumption 
by the defendent that the proof fails te show that veinberger sas 
the agert ef thedefendant and was actins within the scope of hie 
authority st the tine of the slicsed conversatior. Wo are satia- 
fied that the preof auply supports the finding of the trisl court 
thet Yeinberser uss the agent er the defendant in the transaction 
in question in this case, and that he was acting within the ecops 
ef his avthority at the time of the alleged conversation. 

sme plaintiff esac permitted te testify to « telephene scon- 
¥Wercation which he claimed to have hed with the defendant in refer 
ence to the transastion in this ease. te testified that just prior 
te the esking of the contract im suestion, he called up the dePend- 
aunt's offices by telephons and sacked him {the defendant) i? he had 
any property om <ilwaukee averue for sale; that he (the siaintiff) 
hed « custeaser that wanted to buy preperty on “llwaukes avenue, 
@i that the defendant in reaponse thersio snawerad over ths tele- 
phons that Re would send a man cut to sse the plaintiff shout tae 
wetter. ihe defemient complains that the eourt erred in admitting 
this tectisony, because the preef falled to clearly shoes that the 
‘defendant «as the person with shom the plaintiff had the said tele- 
phone talk, {ven if it be conceded that the defendant is correct 
ga te the effect of the evidence, that fact would not =ake the can- 
inadwisaible. Zhe sald sonversation was held by the plain- 
“tiff either with the defendant, at his place of business, or with 
“sone onc there that professed to represent him, and it was in rela- 
“tien to the businese ef the defendant that wae carried on at that 
Buacs. it #ac therefore adwissable. jodair v- tan Sate Banks 
“gas rl. S72; Woks ve Wheeler, 187 lil» App. S78; Gallagher v- 





‘Singer sewins Machine Co., 177 lll. App. 227. We are of the opinion 
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‘thet the present scomtemticn ef the defendant that isorcper 
leeidencs was edsittied over the cbjection ef the defeniant is 
without serit. 2 

The defersiant next scontemis thet the trial sourt srred 
in excluding proper, relevant arc material evidense offered by 
the defendant. fe quots from defendantts brief under this head: 
*shils the defendant ess on the sitmeses ctend, and tefcre somnlet- 
ing Bie testizony, the court perezmpterily stopred biz by forbidding 
Biz te ‘gay anything sere‘.* in order te shes exactiy how this 
Pemarz of ths court wae sallei forth, Fe quote from the record: 
"3. (S37 counmes] for the ¢efserdant) Has that the only sonversa- 
tice you evsr had sith Bis? A. Fell - - - S. -=- - #38 that 
the only conversatics you ever Bid with hin, sith reference to 
this scatter? A. ‘That sas the omly sonmversation I ever had vith 
his in reference tc this =attar: i never Imex, up te that tine, 
hs Bat anything - - -. "Bs Sourt: - - don't say arrtringe sore. 
=r. Schaeffer: (Counssi for the defendant) All rizht.* ‘The wit- 
mses had ziven « ec=plets ansasr tc the qusaticn asked ty counsel 
ani as atteaptine to testify to something not saiied fer by the 
question shen the court dirested hi= not to say anything sore. 

It is idis to arsus that thie action of the court in any “ay pre- 
@luded the sitesss fro= testifyire further in tre caze. It anpesrs 
that ccursel not only failed to object to this action of the court, 
But he excressly scquieseed therein. ‘The present ocntention cf the 
defendant hardly yarrents ectice. 

The deferdant next somtemis thst the trial sourt abused 
dite diserstics ir refusing to persit Jotm Hanson, a witness called 
by the deferisst, tc testify in the case. The sourt at the bsgin- 
ming of the trisl had ordered that the <itnesses be excluded, out 
at appears thet this witness hed sat in the court room throughout 
the procesdings ani had listened te the testimony civen by cther 


‘eitresses, Shere is ne merit in this contenticn ef the defendant 
n 
3 
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as it eppears frow the resord that the defendant made no obise- 
tion te the ustion of the sourt in éxcluding this witness, or 
Wes thera any ehowing made thet the witness could testify to any 
fact material to the issues in the case. ‘The counsel for the 
aefendant, by his sorsiuct at the time of the court's ruling, ap- 
perentiy conceded the fairness of the cuimt's action. 

the judsment of the Sunisipal Geurt of Ghicare will be 
affirned. 


APP INAS. 
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STATEMENT OF THE CAaSk. This was an action of the fourth 


ima 


| @iass brought in the “unicipal Court of Chicage, on January 50, 

% 1913, by Abraham Manaster, defendant in error, (hereinsfter 

, Called the plaintiff) against Herman Molner, plaintiff in errer 

_ (hereinafter salled the defendant), to recover one month's rent 
of 2105, alleged te be due the plaintiff under a certain lease 
made betwesn said plsintiff as lessor and one so. Silber as lessee, 
_ which lease was guaranteed bythe defendant. The lease covered a 
_ two story brick and frame building consisting of a store, flat 
end basement, located at No. 1114 Nerth Ashland Avenue, Chicaso, 
and was for a term of five years beginning Yay 1, 191, and end- 
4 ing April 30, 117. The lease was dated April 22, 1212, and the 
7 guarantee is dated April 27, 1912. The lease provided that the 
leasor should construct, within six months from the date of the 
lease, a bake-shop in the rear portion of the first floor of 

_ gaid building. At the time of the making of the lease the store 
: en the premises in question #as eccupied by one Goldstein, who 
held the sams under a lease from the plaintiff, the term of which 
ended April 30, 1912. On way 1, 1912, the plaintiff collected 

. from Goldstein $40 for the May rent for the store on the premisos 
in queation: The plaintiff claims that in the collection of this 
‘rent, he was acting as the agent of Silber; the defendant clains 
‘that the plaintiff was acting as the landlord of the premises 
‘eccupied by the latter when he made the said collection. 

On June l, 1912, Goldstein claimed that the plaintiff 


had elected to treat him as a tenant from year to year of the 
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stores on the premises in question, and he rsfused te vacate ths 
same; Silber brought an action of forcible entry and detainer 
against “oldstein to oust the latter from the store. The issues 
in said ection were tried by a jury, and a verdiet in —_— of 
the defendant was returned: Judgement was entered on thse verdict 
and no appeal gaa prayed from the same- Joldstein retained the 
possession of the said store ani Silber, in addition to occupy- 
ing the remainder of the premises in question, occupisd a store 
in the premises at No. 1112 North Ashland Avenue, #hich latter 
property also belonged to the plaintiff. Certain other facts 
necessary to an understanding of thse cass sre stated in the opin- 
ion of the sourt. The case at bar was tried before the court 
without a jury, and the issues were found in favor of the plain- 
tiff. Judgment was entered on the finding and this writ of error 
foliowed. 


WR. JUSTICE SCANLAN DELIVERED THE CPINION OF THE COURT. 

The defendant contends: (1) that the plaintiff, as 
landlord of the premises in question, after the term of the 
original lease from the plaintiff to coldstein had expired, ac- 
cepted from the latter the Hay rent fer the store on the premises 
in questicn; that he thereby slected to treat @oldstein as a 


of the store 
tenant from year to yearaon she terma of his original lease; that 


by this election he released Silber from the payment of rent under 
his lease with the plaintiff and discharged the defendant from his 
obligations as guarantor on the Silber iease; (2) that the judz- 
ment in the forcible entry and detainer suit brought by silver 
against Goldstein in June, 1912, is res adjudicata as to Vanaster, 
Goldstein and Silber, of the fact, that Manaster elected to treat 


Seldstein as a tenant from year to year, after the term of his 
criginal lease had expired; (S) that the defendant is discharged 
from his obligation as a guarantor on the Silber lease by the fact 
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that there wac & substitution of the store at %o. 1112 Korth 
Ashland Avenue for a porticn of the premises named in the lease 
to Silber and that the said substitution wae agreed upon by the 
 plaintitr and silber without the seonsent of the defendant. 
Counsel for the defsrdant, in his argument on the first 
@ontention, assumes thst if ‘anaster elected to treat jtoldstein 
as a tenant artes the term of the latter's original lease had ex- 
pired, this election cpsrated to rekease Silber from any cbligsa- 
tion to pay rent under the lease between him and Manaster, and the 
Gefendant would be discharged upon his guarantes. [ne plaintiff 
| @isputes the correctness of the defendant'te theory of the law. 
‘In the view that we have taken of the defendant's first sonten- 


tion, it is net necessary for us to pass upon this disputed quées- 


ticn of law. Ye pass to the question of fact: Sid Kanaster, after 
Goldstein's lesse had expired, say or do anything from which the 
law sculd imply an slection on his part to treat Soldetein as a 
tenant from yeer to year, on the terme oer the orizinal lease? 

This was one of the controverted questions of fact in the case. 

The defendant offered prcof tending to sustain his theory of the 
evidence. The proef of the plaintiff tended tc support the follow- 
ing thecry*of the evidence: that Goldstein, prior to May lat, 

Enew that the premises in question hsd been rented by the plain- 
tiff to Silber; that after 3ilber became the lessee of the premises 
he discovered that the bake-shop, provided for in the lease, would 
mot be completed Before June 1, 1912; that he thereupon sntered 
into an agreement with Goldstein that the letter should occupy the 
gtore on the premises umtil Jume let; that Goldstein agreed with 
‘Silber that he would move out of the said store at thse latter date; 


that it was the intention of coldstein at the tims of the making 
ef the asid agreement to move into the store at %o. 1112 North Ash- 


‘land Avenue efter June ist, the latter place also belonging to the 
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_ pisintifr: that the plaintiff? was acting as the agent of S4lber 


* in collecting the May rent, and that Coldstein understced this 


fast. There is ample evidence in the record to support the plain- 


tiff'’s theory of the svidencs, and we cannot say that the finding 


of the trial court is manifestly against the weicht of the evidence 


on this question. There is nothing in the plaintiff's theory of 


the evidence, from which it sould be held, as a matter of law, 


that the plaintiff, by his sondust, treated Joldstein as a tenant 
after the term of the orisinal lease of the lattsr had expirsd. 
Ths sontention of the defendant that the judgement tn 


the forcible entry and detaine® suit brought by Silber against 


Goldstein is res adjudicata as to the plaintiff, of the fact that 


the plaintiff slectsd to treat Goldstein as a tenant after the ex- 


piration of the latter's original lease, is without merit. The 


Plaintiff was not « party to that euit, and it 1a a well settled 


rule of law in this stats that no one can be injurieusily affected 
by a judgment or decree of court, who was not a party to such judg- 
ment or decres. ‘ths defendant claims that “anester was tho real 
plaintiff in the forcible entry and detainsr suit; that the said 
suit was prosecuted by him and for his benefit, and that, therefore 
he is bound by the judgment in that case. It is a sufficient 
anawer to this contention te say that the plaintiff introduced 
evidence tendins to prove that he was not in any way interested in 


the forcible entry and detainsr suit, and we cannot say that the 


‘ finding cf the trial court is manifestly against the weight of the 


evidence on that question. 
We have carefully corsidered the third contention of the 


defendent, and we find no merit in it. 


The judgrent of the Yunicipal Court of Chisago is affirmed. 


APPIRBED. 
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the defendant has fiieé a lenrthy and ¢labeorate brief 
in support of his petition for a rehearing in the above entitled 
Gauee. it is practicelly double the sige of the one filed oris- 
inaliy in the esuss, and moet of 1t is deveted to & rearsurent 
or the cass, Us dew it proper, however, to file an additional 
opinion severing sertain prepecitions most strenuously urged by 
the iefendant in his petition. 

The defendant argues that the svidence sccnelusively shes 
thet the piaintiff was interested in the Silber - ‘oldstein suit, 
and that therefore the judgment in that case is res adjudiceata as 
to the plaintiff, of the fact that the plaintiff elected to treat 
'eldstein ae a tenant after the expiration of the lease of the 
latter. in support of this contention, the deferdart cites 
Zennitt v. Siisinston utar Uining Vo.» 119 ill. 9: Gele ¥. favorite, 
4G ili. 457. Re principle announced in these cases is, that @ 
person in whese behalf and under whese direction @ suit is prosecute 
ed or ésfendsd in the naxe of some other person, will be concluded 
by the fudgment or decree in the said auit: that in mich 4 Os8¢, 
the law regards hic as the real party in interest. In the present 
Gass, it devolved upon the defendant to prove that the plaintifr 
was, at ieast, one of the vroal pertise in interest in the Jcllber - 
Se@laatein easee Ths mers fact, (if 4% oan be sonoeded te be a 


fact) that he interested himeelf in that auit and aided jilber in 
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prosecution of the sand Would mot prove this. “Unless a person 
& One OF the rasl oF nowleeal parties wo the suit, or is so idene 
tirtes im interevt with age of suoh partive thet he fe obliged to 
he sipate in the sondust of the proceedings if requested, he cen 
not bs hound by the judgment. Tho faet thet he smneged the oause 
ee agent or atterney, or interested? himeelf in it, on4 aided the 
presesution oe defense with or without any exploynernt for either 
party, #ill not preclude hin fvom fwpeashine the Judgement. Neither 
‘ 1) his being present st the trial se « witness, though interested 
. ths eubfectemitisr of the controversy, bind nis: by the result.* 
Froonan on Judgmente, Fol. ty 80%. 189. After a eareful re-examination 
‘ef all the evidense pearing on She qveation, ve ars sativfied that 
the trial court sae fJuctified in finding thet the plaintiff was not 
& real party in interest in the Sliber « “oldstein auit, and waa 
Gherefors not bound sy the fudement therstn. 

wre defendant erase at lenecth that #4 weee not Justified, 
under the reser’ in this gage, in dispeaing of hie third contention 
With the scwmert, "ee find ne merit in 44.% Ths oomtention referred 
te is, that the defendant «as a guarenter of the lease eas discharged 
from the susrantes, *flrat, ty the estension of Seldateinta lease 
at 1114, avi second, br the subetiiution of ths store-room at lil2 
for the eters-rcoe at LllAy a¢ osgmled by Goldstein." The firat 
‘part ef the sontention lw prediested upen the theory “that the plain- 
tiff iessed the store-room at Yo, 1114 to Joldetein by the siemens 
Ais: ef the rent Por the month of Yay, and thet the fact that he made 
‘this jesse hus been fudictally determined tn tha Silber - soldatein 
mxit, and the pleietie? is bound thereby." “se havs, in the opinion 






herotorore filed im this aane, stated that 1t eas cur oonsluaion 
‘thet the triad court #aa Justified, under the proof, in finding that 
the plaintiff sae acting aa the sgent of 2ither in sellesting the 
May rert fron Joldatein ant that the letter understood that fact. 

























-oe 
Se 


nowren & agef* “tteid cing Wat i ls tw | 
aaebt os ok Fe ) sate war ow 6 este Lenton we dont ll 4 


ce Ye ol 


cli ot Bereaner "2 ‘eguttoonord dit to pas wd ti 
Seiiie od begs we toms ett Leenminrdes if 


 eediotie 10% Soveyotoen ee smttie 29 éade manta x6 
resis bee -deraien best suis ntsipwonmt mon oobet evutootg toa 

| podvorednt AatsOns vetodit te oo See kaes ene Lc amicines 

Wibtoieon ott ed Sth bakit qyerwwettoae wit Wo A ore Se 

: naliedtioenis ftosoe © i eR Rr at Or strat 
“bette Bettothws | ow 1% ebteeine exit: a. mlnaee ahd ort 

“Sone oat Webentelg otfy ocd amebeks, ed Pe vthanat,. sas Bhisece 
Veaw p Bit gi ateoebtar: ~ ecise antt, ext sowmetat ak wy 

: | teil amet ag; ea. 2 

“ba target sort orem ne sent ipl ia: enna teks vie 

mattredaoo tenes retes ‘ia aeskeome bb eed. 080 | ata ot vrsbe 

perenne mo 2smeduoe et td fe tise bad * bd wl ‘ 





) oenos et skeseibgot te ro have ot rc genta? ges ms 
“eit $6 moermarore ott a. Hedes9 Meudon ae, ts pbs 
Souk? ott * mtysedlos ee belaugoo O&, ghELE te ‘testsete. 
extate ot? tart” ensere writ npqn Dedaetbane wd, rie bine ! 
"Bonatevona ott ys abatebton of ASL OM enabled: ol ; 
otal oct Sauls Fon ettd get bee yuAY te deacon sot, “goon ade 4g y+ 
miodahian = edith oft ad hentesedet: yilalo2but, . mes res 
orate edt mt erat ot —* ydededté baved, af Trttalalg et. Pee 
Mereulomoo wc naw Sf Perit Petate .omee nite mt bel? O2Ot a 
Sats gribat? wk  tecrp. os? aahent ydekidiaut eev.davep tale e198 
Ode natiowlios sh tetith to some atd os yatine aan, Vitseka 
stoat Jadt hbeeserabnn metdel M8 Sou? tre abosalor rout 


| 
| 


win 







E ter a careful re-examination of the evidence, we adhers to that 
| sonclusicn. it is very slear from the evidence that <oldatein 

| paid the rent to Silber for the store et 1114 after May, 1912, 

| notwithatunding The attoupt that wae made to change certain rent 
receipts {given by the Silbers to Joldstein) for the purvose, 

| apparentiy, of showing that the said rent was pati by Joldstecin te 
| the cilbers, as the agent of Asnuster. It ia only fair to the de- 
| ferdant “olner te say that he waa not comnesied in any way with 
this attezpt. ii have siready anasered the santantion of the de- 
fendant that the judgment in the Silber - Goldstein case was res 
adjucicata az 16 the plaintiff of the fact that the plaintiff elect- 
ed to trest Jcldstein as a tenant after the expiration ef ths lease 
from the plsintiff to the latter. 

A@ to tne secor:d part of the contention, we find that the 
@vidence ices not sustain the clata of the defendant that there gas 
@ substitution by the plaintiff of otner precissse for these leased 
by the plaintiff to Siiber. ‘Zhe eviderce satiafies us that Silber 
paid rent ic the plaintiff for the entire prerises at 1114, but 
that becesuss of ths fact that Goldstein sontinuesd to oceupy ths 
store-roes at 1114, Silbor was obliged to rent the atore-room at 
1llé from the pleintiff; wut 1t is quite clear from the proof that 
he aleo paid ren? to the plaintiff for the Jatter store. 

after s very careful examination of the verioue points 
argusd Sy the defendant we are satisfied thet the petition for s 


réhesring shouwid bs denied. 


PETITION FOR A REHEARING DSAIEDe 
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AUGUST JACOBS, } / 
oeferdant in Error, ) 
: / ) ##EROR TO 
> v8. ‘ vi 
i MUNICIPAL CouRT 
WSaRY T. JUAGZSSES ard JOHH ¥. JUR- y ee 
GlzS5EN, dcins business as JURGENSEN 4 


; OF OHICAG ° 
TEA COSPARY. ia 5 ISAGo 


HESRY 2. JUHGERSER, f 


Noms Saqaptt Somat 
fi 
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& : | +. 
Plaintiff in <rror.” L oD | Ae O 
MR. JUSTICES SCANLAN DZLIVZKED THS OPINIOS OF TRE COURT. 


Shis is a writ of error sued out by the plaintiff in 
error, lienry tT. Jurgeneen, hereinafter designated as the defend- 
ant, to reverse 2 juigment re-dered agsainat him in the Humisipal 
Court of Shicars, in am action ef foraitle entry and detainer, in- 

geet tuted in that court by the defendant in error, ausust Jasobs, 
hereinafter designated aa the plaintirf. The defendant, tezether 
with one John {. Jursenser, by a written leases, dated June 3S, 1299, 
leagsd fro= the plaintiff the premises in question for a period cem- 
wencins July 1, 160¢y and erding April 30, 1914. fhe said John 7. 
Jurcsenzen gas made a party defendant but no summons was served upon 
him, ard the cause proceeded againat the defendant alone. It ap- 
peared that the said John t. Jurgensen hed terminated business re- 
lations with the defendant and was not in possession of the premises 
(at the time thse suit was commenced. The premises deacribed in the 
lease was the store room and basement in the two-story brick build- 
ing situated and knean ag 11141-11142 “ichigen avenues, chicago, 
‘illinois, and it was used by the dePfendert as # tea store. The 
lease provided for the payment of rent in monthly installments upon 
the firat day of seach and every month during the ters thereof. It 
Gontained, inter alia, the foliowing previsionat 
"It te expressly understood and agreed by and 
between the parties sforesaid, that if the rent abeve re- 
served or any part thereof, shall se behind or unpaid on the 
dsy of payment whereorm the sane oucht to be paid ae afore- 


seid, + + # it ahall and cay be lawful for the said party of 
the first part his heirs, executors, aduiniatrators, agent, 
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attcrney, or assigns, .at his election, tc a 
term ended, + * s and if, at any tine See mae ae 
mded at auch el i 2 ty of th = ae 
e a S action of gaid party cf the first part, his 
heirs, executors, adcinistraters or assigns as aforesaid 
or in any other way, the said party of the second part thet 
executors, administrators or sesigns, do hereby scvenant an 
agree te aurrender and deliver up the ssid above described 
prexisea and property peaceably to said party of the first 
part, hia heirs, executors, administrators or assizna, im- 
wediateiy upon the determination of the said tern as afore- 
eald; and if they ahail rewain in possession of the sane 
after such default, or after the tersination of this lease 
orin any of the ways abows named, they shall be dee-ed eality 
ef Foreible jetairer of said presises under the Statute, « > # 
amd the ssid party of the second part hereby saives their / 
right tc any notice from said party of the first pert of his 
election to declares this leass at an end under any of ite 
provisions, or any demand fer the payment of rent or the 
PGessszicn of the premises leased herzin: but the simple 
fast cf the non-payment of the rent reserved shail sonetitute 
& Porciblie Setainsr as aforesaid.” 
fhe plaintiff, at the time of the trial, and nos, bases 
his right te a judgment in this sase upon the following theory: 
That the partisce to the lease had provided therein that the leasee 
waived his right to netice ef an election by the lesser to declare 
the term ended under any cf the provisions of the lease, and for any 
aenard for the payment of rent, or for the possession of the premises; 
and that they had further provided in the asid lease that the aizpig 
fact cf the non-payment of rent by the lessee under the terms of the 
lease sould corstitute a Forcible Dstainer; and thet such an sagree- 
ment or waiver was binding on the lesses, ard the action in the 
presert case would lie, upen the simple preef of the non-payrtent 
of the rent reserved at the tine seritioned in the lease; that the 
receipt by the lessor cf rent past due did not operates as a waiver 
by him of the forfeiture reserved by the lease fer the non-payment 
ef rent subsequently falling dus. 
There 12 no substantiel diapute sa to the facte. The 
emily default elleged against the defendant #a3 that he had failed 
to pay hie rent for the month ef August, 1915, at the time fixed 
by the lease. It appears thet from the time of the commencement 
of the leese mmziixt2a%, the defendant had been in the habit of 


sailing to the plaintiff a check for the monthly rent, usually 
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a feu days after the first of the sonth. The proe? shows that 

the rent for July, 1915, wae paid by a sheck mailed July Srd;: 

for June, by a check mailed fume ¢th; for april, oy a sheck 
mailed Avril 4th; and for Warsh, by a check sailed Mareh Sth, 

The defendant eas absent from tie eity of Chicago during the first 
pert of august, 1215, and immediately upon hia return on Ausust 

ik, i915, Be railed a check to the plaintiff for the August rent. 
fhe plaintiff testified that he reesived this check at = otclack 
om the afternoon of August lZth, and that he at ence returmed the 
Sase Sy mail to the defendant. So objection was sade that the tender 
#a2 not sooi beeauge it wae a chesk, and no somunication of any 
king ascompanied thse returr: of the cheek. the present suit for 
poseessicn was commenced om the following serning. There is no 
@vidence in ths resord tendine tc show that. befere the plaintiff 
mailed the check Sect te the deferdant. he did anything manifesting 
an intention to declare a forfeiture of the lease. The testimony 
of the defendant to the effect thet the return of the check saz the 
first intimation he received from the plaintiff that there was any 
trouble soncervrins the leases, stamds unchallenged in the record. 

At the clogs cf all the evidence im the case, the trial 
court, cf fis cw action, ard #sithout having heard argusent of 
counsel, directed a yerdict for the plaintiff. #0 opinion or 
etatesent was made by the court at the time of the directed verdict. 

the defendant has argued in this court a number of alleged 
grounds for the reversal of the judgment of the Municipal Court. 

In the views that ws have taken of this case, it will enly te necess- 
ary for ue te netics ome of these. the defendant contends that, 
notwithstanding the fact that the plainti?rf, under the terms of the 
leasa, may bare had the right to declsre a forfeiture of the same 
because of the failure of the defendant to pay the rent for the 


wenth of August, 1915, om the firat of ths said month, that never- 


theless, the plaintiff had the right to waive 4 forfeiture, end that 
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until he did some act manifesting an intentior te declare a fér- 
felture, i: is presumed that he hes waived the right, and the 
lease will rexain in full force: that in the present case the 
defendant tendered the check for the auguat rent before the plain- 
tiff manifested an intention to declare a forfeiture, ani that as 
the defendant made no specific objection te the sharacter or the 
termier, he hed no right t¢ declare a forfeitures, after the said 
tender had been made. 

8¢@ ars of the opinion that this contention of the defend- 
ant ic a meritorious one. The fasts of the present case, - includ- 
ing the tereaa of the lease - seem to bring it squarely within the 
rule laid down by the Gupreme Court in Gradie ve Warmer, 140 ill. 
1g@,. The lease in that case oontains similar provisions tn refer- 
ence to forfeiture to the one in the present cage, and the proof in 
that cass, upon which the sourt held that the lessor of the premises 
in question hei net declared a forfeiture prior to the time that the 
rent was offered, ia vory similar *o that in the onse at bar. we 
quote from the opinion of the court In that cases 


"\t is true thet the lease provided that if the 
rent should be unpaid on the day of payment, or if default 
should be made im any of the covenants of the lease, it 
should er might be lawful for the party of the first part te 
declars aaid torm endeds Sut tne lesaecr had the right te 
waive thia provision of the lease, and unlesa some act to 
manifest um intention on her part to declare a forfeiture was 
dens, it will be presumed that she waivei the right. This 
prineiple is fully sustained by Moore ve Gmith, od Ill. Sli, 
where it 1a held that a contract for the salé of land which 
provides for forfeiture in ease of non-payment of the purchase 
money ie mutually binding on the parties, even after default 
in payment has been made, until the verdor has done some act 
to terminate the contrast. It may be that the lessor was under 
no obligation to give the lesses any formal notice that she 
had elected to declare a forfeiture, but she wae required to 
4G eome act to manifest an intention to declare a forfeiture 
avd until some act marndfeating such an intention was done, the 
leses would be im full foree; and up to the time the complain- 
ant offersd to pay oll the rent then resainins due, the lessor 
had gone nothing showing, or tending te show, an intention to 
4eclure & ferfeiture of the leases. Sut it is said the offer of 
the certificate of deposit was not s good tender of the amount 
due. fad the certificate of deposit been objected to and ap 
ful money demanded at the time, the tender or offer of paymen 
on & certificate of deposit would mot be goods eut where a 
certificate of deposit or a check may be offersd in payment, 
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ari the payee fail« to make any obfection on that ae- 
gount, the chjeation will be regarded as waived." 

in viea of the rule thue announced and the facts in the 
prsaent GavG, “8 are of the opinion thattho trial court erred in 
divesting & werdict for the plaintirr. 

The plaintiff’ arguea that the atenceraphic repert in 
this gave 14 not, in fuct, complete, and thit therefore the find} 
ing of the trial court should be presused to be juetified by the 
evidence heard in the ouse. when the atenographic report was first 
filei in thie court, the plaintiff mde a retion to strike the sane 
from the flles, om the grounds that it appeared that 1t waa not, 
in fact, a complete stenographic report. That motion wae denied. 
thé trial judge certifies at the end of the atercgraphic report 
that it contains, *ail the evidence and testimony offered, heard 
or received on the hearing of the above entitled cause.” Ys fail 
to ave how the certificate sould be fuller or broader than this, 
The present sentention, in view of the said certificate, ia without 
merit. 

in eormection with the last contention, the plaintirr 
intimates, rather than argues, that there wae proof introduced, 
that ic not shown by the stenegraphio report, to the effect that 
the plaintir? had mandfested an intention to declare a forfeiture, 
before the sheck of the deferndart reached him on August 15th. 
We cannot, of course, sonsider this centention (if 1% was intended 
to be a contention), of the pleintif?. 

The judgment of the “unicipal Court of Chicage will be 


reversed and the gauge remanded. 


REVERSED AND REYANDEDs 
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Appellee, APPEAL 





VSe OLARCUIT GOURT 
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s STATEMENT OF THE CASE. “this was an action on the case in 
the Circuit Court of Vook County, brought by Mary Christ, appellee, 
hereinafter called the plaintiff, against Chicago Railways Com- 

. pany, appellant, hereinafter called the defendant, to recover 
damazes for personal injuries to the plaintiff, alleged to have 
been caused by the negligence of the defendant. The accident, out 
of which this action grew, occurred on Way 24, 1911, as the plain- 
Liff was attempting to alight from one of the defendant's cars at 
the intersection of <ontrose avenue and Lincoln avenue, in the city 
of Chisago, Illinois. The plaintiff's declaration alleges, in sub- 
stance, that on the aforementioned date the plaintiff became a pass- 
enger on a certain car, operated by defendant along and upon said 
Hontrose avyerus, at a point west of the intersection of said Mont- 
rose avenue and said Lincoln avenus, and was carried on said car 
along said Hiontrose avenue in an easterly direction to said Lin- 
coln avenue; that said car camo to a stop ten feet west of said 
Lincoln avenue, and was then and there discharging passengers; that 
while plaintiff was then and there in the act of alichting from 
aaid car, and had one foot en the footbeard thereof, and was endeavor- 
ing to step to the ground with the other foot, and while plaintiff 
was in the exercise cf ordinary care for her own safety, the said 
Car was carelessly and negligently caused to be suddenly and vio- 
lentiy throne te the ground and injured. The defenddnt filed pleas 
of the general issue and non-ownership. The case was tried before 
@ court and a jury, and a verdict was returned finding the defendant 


guilty and assessing the plaintiff's damages at $1600. The plaintiff 
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having remitted {500 from the amount of damages assessed by the 
jury, & motion for a new trial was overruled and judgment was en- 


tered on the verdict for $1,000. ‘Yo reverse said judgment the de- 


fendant hae prayed this appeal. 
MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


The defendant first contends that the verdict is clearly 
and manifestly against the weight of the evidence. We have care- 
fully examined the evidence in this case, and we have reached the 
conclusion that we cannot say that the verdict is clearly and mani- 
festly against the weight of the evidence. 

The defendant next contends that the damagces abe excessive. 
We cannot agree with this contention. 

The defendant next ccntends that the court erred in giving 
to the jury, om vehalf of the plaintiff inatruction No. 4, reading 
as follows: 


"The jury are instructed in this case that the 
burden of proof is upon the plaintiff ani she must establish 
her case by a preponderance of the evidence. This preponder- 
ance, however, is not alone necessarily determined by the nun- 
ber of witnesses testifying to a particular fact or state of 
facts. in determining upon which side the preponderance of the 
evidence is, the jury should take into consideration the oppor- 
tunity, as shown by the evidence, of the several witnesses, for 
seeing or ascertaining from their own personal knowledge, the 
things about which they testify; their conduct and demeanor 
while testifying; their interest or lack of interest, if any 
appear from the evidence, in the result of the case; the re- 
lation or connection, if any, between the witnesses and the 
parties; the apparent consistency, fairness and congruity of 
the evidence; the probability or improbability of the truth 
of their several statements, in view of all the evidence, facts 
and circumstances, if any, proved on the trial; and from all 
the evidence and such facts and circumstances determine upon 
which side is the greater weight or preponderance of the evi- 
dence." 


It is insisted by the defendant that this instruction omit- 
ted the element of the number of witnesses testifying pro and con 
upon the controverted material facts in the case, and the defendant 


further contends that in the present case, the defendant on certain 
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material facts had the preponderance in numbers, and that as there 
was no other instruction given that supplied the omission in this 
| one, the giving of the same constituted prejudicial and reversible 
| error. ‘The plaintiff ingiste that the instruction plainly and 
emphatically states that the number of witnesses testifying to a 
particular fact or state of facts is a matter to be considered by 
the jury in deciding as to the preponderance of the svidence. What- 
ever merit, if any, there may be in this contention of the plaintirr, 
we are precluded from considering the same, for ths reason that the 
Supreme Court of this state has held that thia instruction is open 
to the criticism made of it by the defendant, and has further stated 
that where the instruction appeared to work a harm to the appellant, 
the giving of the same would constitute reversible error. Chicago 
Union Traction Go, v. Hampe, 222 ill. 346; i. J. & #. Ry. Co, v. 
Lawlor, 229 i11. 821; Lyons v+ Chicago City Railway Jo., 259 Til. 
75. However, it is quite clear from 4a reading of these cases, 
that a party is not warranted in complaining of this instruction, 
unless the record shows that the question of the number of witnesses 
important element 
Wae 2 S8xxPeikingxixmertaxge in the case, and that the party com- 
plaining auffered by the giving of the instruction. After a care- 
ful examination of the record in this case, we are unable to see how 
the defendant can justly claim that it had a preponderance of the 
Witnesses on any particular fact or state of facts material to the 
issues in the case. We are inclined to the opinion, that the in- 
struction tended to the benefit of the defendant. 

Whe defendant also contends that the instruction in ques- 
tion is bad for the reason that it states, “that the jury should 
takes into consideration" the elements named in the instruction. The 
defendant insists that the word "may" instead of the word "should" 

ught:.td have been used. Lyons v- Chicago City Railways Jo., Supra. 


It is true that in that case the Supreme Court held that an instruc- 
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tion weich tells the jury that they must or should consider cer- 


tain elements is liable to be misleading, as tending to invade the 
peculiar province of the jury to weigh the evidence ard to deter- 
mine for themssives its weight; but the court also held, however, 
that the giving of this inetruction did not constitute reversible 
error under the state of the record in that case, and we think that 
the same may be very fairly said as to the giving of the instruction 
in the present case. 

fhe defendant complains of a modification by the court of 
instruction No. 13, offered by it. The instruction as offered read 
as follows: 

"You are instructed that while you are the judges 
of the credibility of the witness,’you have no right to 
disregard the testimony of an unimpeached witness sworn on 
behaif of the defendant, simply because such witness was or 
is an employe of the defendant, but it is your duty to re- 
esive the testimony of such witness in the light of all the 
evidence the same as you woulc receive the testimony of any 
other witness, and to determine the credibility of such 
employe by thé same principle and tests by which you deter- 
mine the credibility of any other witness." (Italics ours), 

The court modified the instruction by etriking out the 
italicized words, and the defendant contends that this action of 
the court constituted reversible error. We are unable to see the 
Slightect merit in this contention. The instruction as modified 
Was wfavorable to the defendant aa it could possibly ask, and 
the meanings of the instruction as offered was not changed by the 
modification. 

the defendant complains that the court improperly modified 
instruction No, 18 offered by it. This instruction as presented 
read as follows: 


"if you believes from the evidence that the plain- 
tiff, by using her faculties with ordinary and reasonable 
care in looking out for danger, could have avoided the in- 
jury In question, and tha negligently failed to do 60, 
and thereby contributed to the injury, if you believe she was 
injured, then she cannot recover in thie case. (Italics ours). 
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The modification by the court consisted in striking 
out the italicized words, and in our judgment this modification 
‘worked a benefit instead*of an injury to the defendant. %y the 
instruction as offered, the plaintiff, to avoid injury on the 
occasion in question, waa obliged to use her faculties with ordinney 
and reagonable wave in looking out for dangers; in the inatruc- 
tions aa given, there was no such limitation as to the care that 
the plaintiff was cbhliged to use to avoid the injury. 


We find no reversible error in this record, and the judg- 


ment of the Circuit Court of Cook County #ill be affirmed. 
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WALTER Re SWAN and WILBUR P, 

COOPER, Administrators of the 
estate of KUGENE E. SWAN, De- APPEAL FROM 
ceased, 


Appellees, CIRCUIT COURT 


Vs. COOK COUNTY. 


BOSTON STORE OF CHICAGO, 
Appellant. 
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MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment of 335,000 in favor of 
the appellee, hereinafter called the plaintiff, entered in the 
Circuit Court of Cook County, upon a verdict finding the appellant, 
hereinafter called the defendant, guilty of wrongfully causing the 
death of Eugene &. Swan, plaintiff's intestate, a boy five years 
old. This was the second trial of the case. On the first trial 
the plaintiff secured a judgment for $10,000, and on appeal to 
this court this judgmont was reversed and the cause remanded. 

(177 Ill. App. 349). The essential facts are not controverted. 

In fact, all the circumstances surrounding the accident are undis- 
puted, save in one particular, that we will refer to hereafter. 
The defendant conducted a large department store in the City of 
Chicago, and on February 27, 1909, the mother of the said boy, a 
woman about fifty years old, accompanied by the boy and his two 
sisters, aged fourtben and nineteen Sag respectively, entorod 

as passengers one of the defendant's elevators. The party entered 
the elevator on the ground floor, and all stood in the rear of the 


elevator facing the front of the same, and they informed the ele- 


vator man they wished to go to the photograph gallery. ‘his gallery 


is on the eighth floor. ‘he boy stood between the mother and one 
sister, and each of the latter two held one of his hands. The 
elevator stopped at the third floor and there ist off passenzers. 


It again started up and next stopped at the seventh floor, at 
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which place a mail man and a boy got off, and the Swans thinking 
that it was the photograph gallery floor, all started to get off 
the Soeur They moved towards the open door, and as they neared 
the same, the mother, who was a foot or six inches back of the 
boy, who raaeiax the party, released his hand, and the boy placed 
his right hand on the mother's arm. As he was in the act of leav- 
ing the elevator, and while he had one foot on the same and the 
other on the seventh floor, and while the door of the elevator 
shaft onthis floor, that served the pareoae of entrance and egress 
to the olevator, was open, the elevator boy suddenly started the 
elevator upwards, and the deceased was thrown under the elevator 
and down tho shaft of the same, and he sustained injurics from 
which he immediately died. It is quite clear from the proof that 
as the elevator suddenly shot up, the boy, because of the position 
he occupied at that moment, was caused to swing under the elevator. 
The defendant insists that the boy stepped entirely from the ele- 
vator to the seventh floor, and that he then noticed that his 
family was not following him and that he then attempted to jump 
back onto the elevator; that, in the meantimo, the operator had 
released the automatic mechanical device for closing the door and 
had started the car upwards, and that the child, in attempting to 
get Back on the elevator, fell down the shaft before the elevator 
door was closed. ie are unable to find any reasonable warrant in 
the evidence for the claim that the boy had entirely loft the ele- 
vator ana was attempting to get back on the same when the accident 
occurred. All of the witnesses in the casc, who testified as to 
the position of the boy at the moment of tho accident, place him 
in the position that we have neretofore stated in our recital of 
the facts of the case. The defendant bases its claim that the boy 


was attempting to get back on the elevator at the time of the ac- 


cident upon a certain answer made by the witness Brownie 5. Swan, 


one of the sisters of the boy. 


This witness, on the direct exeamnin-) 
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ation, had stated slearly and positively that when tye slevator 
wag started vp, ons of the boy's feot was or the elevator and the 
other on the seventh floor. On the cross-exanination of this wite- 


‘ness the following occurred: 


tr 
kLe 


ee Fear took place within a second or two, 
en 1a e fact? 


As I expect it did. 
Qe Your brother stepped out and the car started 
up; and the door started to close, and your brother jump- 
ed to get on the car, and the elevator man stopped the car, 
and all took place in a few seconds, didn't it? 
As. Yess" 
The last question is one that might very easily be misunderstood 
by a witness. ‘fhe preceding question directs the attention of the 
witness to the element of time only; the second question is so 
framed that the witness is very apt to think that, while the cross- 
examiner has enumerated in it a number of supposed happenings, the 
final and oniy important query involved in the question is, did the 
entire occurrence taxe place in a few seconds? In our judgment, the 
answer to this last question, especially when it is considered in con 
nection with the entire testimony of all the witnesses on the same 
subject, is not a sufficient basis for the claim now made by the de- 
fondant. We rind vhat the abstract of the record makes it appear 
that the supposed racts enumerated in the question, were inoluded in 
the answer of ae witness instead of in the question of the oft ianoes 
the defendant first contends that the mother of the boy 
Was present at tne time of the accident and was guilty of negli- 
gence which proximately contrivuted to the injury, and that this 
fact precludes a recovery in this case. “The defendant insists that 
the accident would have been avoided had tne mother held the hand 
of the boy and directed his movements at the moment of the accident, 
and that her failure in this regard constituted contributory negli- 
gence that precludes a recovery in this case. "The rule is well 
S86éttled in this atate that in an action brought by the parents or 
Personal represertative, the negligence of a parent of a child of 


tender years which contributes to an injury resulting (in death) 


is imputable to the child, and if established, would prevent a re- 
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covery; and this is especially true where the parent is present 

gith the child ut the time of the injury, and the negligence con- 

sists of some act or omission on the part of the parent." Chicago 

é Alton Ke. Co. v. Losue, 158 lll. 621. To the samo effect are: 
chicago City Ry. Co. v. Wilcox, 138 Ill. 570; city of Pekin v.. 
vgfahon, 154 Ill. 1413; Ohnesorgze ye Chicago Gity Ry. Co., 259 Ill. 42. 

The question as to whether or not a person is in the exer- 
cise of. ordinary care under given circumstances, is usually a ques- 
tion of fact for the jury to determine, and this rule is applicable 
to a case like the present where the mother is charged with negli- 
gence contributing to the injury of the child. Chicago % Alton Ree 
Co. ve Logue, supra, 621-26. The facts surrounding the accident 
are clear and uncontroverted, and the present contention of the do- 
fendant is necessarily predicated upon the theory that no othor con- 
clusion can 0G reasonably dra‘m from the svidence than that the 
mother was muilty or negligence at the time of the accident that 
proximately contributed to the same. 

"Dassengers in an olevator must rely for their safety upon 
the efficient management of the conductor thereof. Their lives and 
safety arc sntruated to his care, and he will be bound to the high- 
est degree of care, skill and diligence practically consistent with 
the efficient use and operation of such conveyance. Nor is this 
duty intermittent, but it remains a constant duty owing to the passen- 
gers as long as they remain such. When the door was thrown open in 
such a way as to invito passengers to alight, it was not appellee's 
duty to stop, listen or make an examination before departing from 
the elevator. He had a right to assume that the appellant would per- 
form its full duty toward him. (Tousey v- Roborts, 114 N. YY. 312; 
21N. E. Rep. 399.) And it was immaterial that he did not inform 
the elevator boy that he was about to alight. If the boy had been 
in the exercise of that degree of care imposed by the law upon hin, 
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the jury might well find, from the evidence, that he would have dis- fF 
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covered appelles in the act of alighting before the elevator was 
started in its descent. ‘We have held that ‘persons coerating 6le- 
yators are carriers of passengers, and the same rules applicable 

to other carriers of passengers are applicable to those operating 
elevators for raising and lowering persons from one floor to ano- 
ther in buildings.' (lartford Veposit Co. v. Sollitt, 172 Ill. 222.) 


And in the case of Chicago West Division Railway Co. v. Mills, 165 


Ill. €5, this oourt, speaking through Mr. Justice Schd#ield, said 


(p.S7): 'It was of no consequence whether tho car stopped at the 
instance of the plaintiff or not, since the act of stopping was 
productive of no injury, and is in no respect complained of. It is 
sufficient while. the car was stopped parties were getting off, and 
the plaintiff, while attempting also to do so with due care, was 
injured by reason of. the negligent starting of the car by the de- 
fondant's servantse Nor could it be material to determine whether 
plaintit? asked or obtained permission of the defendant or its 


servants to alight. The car being stopped from whatevor cause, at 


a place where passengers were in the habit of alightiing, she had the | 


undoubted right to alight without making any request or obtaining 
any permission in that regard, ana if the dofendant's servants knew 
or by the exercise of due care would have Imow of it, it was negli- 
gence on their part to start the car before she had a reasonable 


time in which to alight.'" Chicago Exchange Suilding Co. v- Nelson, 


197 Ill. 334. 

We are quite clear, after a careful examination of tho 
record in this case, that we cannot hold either as a conclusion of 
fact or as a matter of law that the mother of the boy was guilty of 
negligence that proximately contributed to the child's injury. 


"There is no rule of law which prescribes any particular act to be 


done or omitted by a person who finds himself in a place of danger. 


- In the variety of circumstances which constantly arise it is impos- 
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gible to announce such a ruBe. The only requirement of the law 
4s that the conduct of a person involved shall be consistent with 
what a man of ordinary prudence would do undor like circunstances," 
stack ve East St. Louis Ry. Co., 245 111. 308, ‘This language applies 
with equal force to the conduct of the mother towards the child on 
the Occasion in question. Under thse rule laid down in Chicago xe 
change Co. ve Neison, supra, nd under the circumstances surround= 
ing her at the time of the accident and just prior thereto, the 
nother had the right to assume that the elevator man would net start 
the Gar whilo the boy and the other mombers of her family were 
alighting from the samee The jury have found that the mother was 
not guilty of negligence, and wo approve this finding. 

The defendant noxt contends that the elevator operator 
Was not guilty of negligence that proximately contributed to the 
injury of the deceased. ‘The defendant insists that the operator, 
in starting the car befors the door was closed, was following a 
common custom in the loop district of Chicago to start an elevator 
as goon as the operator commenc’@ to close the door of the same; 
and that, therefore, the operator of the car in question was not 
guilty o7 negligence th starting the car before the door was closed. 
We are unable to find any evidence in the record touching this al- 
leged custom, but, even if the proof warranted the claim of such 
@ custom, it would avail the defendant nothing in this case» The 
present somewhat daring contention of the defendant is absolutely 
devoid of merit. ‘he proof clearly shows that the elevator operator 
Was guilty of gross negligence at the time of the accident, and that 
this negligence caused the death of the boy. 

The defendant next contends that verdict is excessive. 
We have carefully considered the evidence bearing upon this question, 


and we have reached the conclusion thet we cannot say that the 


a at x am ) A dt 
amount of the verdict ia manifestly against the weight of the 
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ing the defendant, and that he had so 
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The defendant noxt contends that the trial court should 
have granted the motion for a now trial, because a juror on his 
yoir dire made incorrect and misleading answers. ‘The jucor in 
question stated on his voir dire that he had never been interested 
in the outcome of a case brought to racovor damages for personal 
injuries; that he nevor had anything to do with a case of that | 
kind; that he was once called as a witness before a coroner's in- 
quest; that, at one time a man fell off the train of which he was 
the engineer, and that he was called as a witness in the damage 
suit that resulted; that the said case before the coroner occurred 
twenty yeara ago; that he nover directly or indiroctly had any- 
thing to do with personal injury ceses. On the motion for a new 
trial an affidavit made by an attorney associated with one of the 
law firms representing the defendant was presented. This affidavit 
was to the effect that on February 5, 1915, the said attorney attend- 
ed a coroner's inquest held over the bodies of Jeremiah *. O'Leary 
and Clarence 8. Newell; that W. T. Davis, one of the jurcrs ac- 
cepted to try this case, was present at the said incuest and with 
one J. H. Poague represented the estate and next of kin of said 
O'Leary; that it was stated at the Angquest that said Poague was 
unfamiliar with the “technical question of a railroad interlocking 
device," ard that thereupon the deputy coroner permitted said Davis 
to conduct the examination of various witnesses; "“affiant further 
bays that during the trial of ths said cauge he was in the court 
rcom and that he recognized the said Ww. fT. Davis as the same person 
Be had seen at the coroner's inguest;" that after the verdict was 
returned said attorney looked up the records in the said inquest 
and found that the said Davis appeared therein as above stated and 
that he thersupon advised Edward i, Everett of said facts. On the 


game motion an affidavit of said Everett was presented, in which it 
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} 


le and complete charge of the 


aD 


‘ort a 


tt of] Jedd aboesadoo xen ¢nebnete iat 
; , Salt? won o tat nmoldom of? Be fale 8 
iar? oie 


ict See joextoont obas ert ake 
ies: 


toy aid ne hegats ats tue 


pat? 4. 


on to emoodyo ent 


on on sadt pee best, 
om 
Cong Gcawr ect Jods ? fo 8 


ats @ 


[is ona 2 , dari? faa 
t Boy , 20enkgive ® 
re wen hads 4 | 
SLAey Yeon 
—— 

os Le 


« 
dT 6 





oe 


preperation and trial of this cause; arter the jury had rotired 
to consider the verdiot in the case, he was informed by the said 
Donovan, “one of my puaoolates,™ ccncerning the mattors and things 
stated in the affidavit of the said Donovan; that had the said 
Davis truthfully answered Ene qusecrcun propounded to hin by the 


affiant, affiant would have exercised a peremptory challenge as 


to the said Davis. From the affidavit of Donovan it does not ap- 





pear that he did not recognize the juror Davis prior to the time 
the jury was sworn to try the issues in the case. If the said 


Donovan did recognize the juror Davis prior to the tima that the 


jury was empanelled, the defendant woulda be in no position to raise 
| the present contention, even though there was merit in the complaint. 


| We fail to see, however, any evidence tending to show that the juror 


Davis was in the slightest degrees prejudiced or biased against the 


defendant or interested in thse result of the present suit. There 
| ts nothing in the effidavit of Donovan tending to show that a per- 
sonal injury case was connected with or grew out of the death of 
the said O'Leary and Newell, or that the said Davis appeared at the 


said inquest on account of any interest he might have had in a 


personal injury case. 


The defendant cites in support of his present contention, 


| two Illinois cases: Vennum v. Harwood, 6 lll. 659; West Chicago St. 


RR. Co. ve Huhnke, 82 Ill. App. 404. in the first of these cases, 


the jurfor had formed and expressed a decided opinion on the merits 
of the case, adverse to the defendant, and this fact was not known 
to the party or his counsel at the timo he was sworn to try the case. 


In the second case, it appeared that the foreman of the jury that 


tried the case stated, during the deliberation of the jury on their 
‘Verdict, that he was prejudiced against the attorney for the appele 
lent and that he "had 4%- in" for said attorney and the juror, on 


his voir dire had stated that he had no prejudice against any of the 
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partios or counsel to the suit, and that he knew of ro reason why 

he could not be & fair juror in the case. In our judsment the 
precent contention or the defendant is without the slightest morit. 
The defendant next contends that a number of remarks made 

by the counsel for the plaintiff in his argument to the jury were. 
inflammatory and prejudicial. The first complaint is thus stated 

by the couns6él for the defendant: “Ne insists, during the ontire 
arguuent, that the verdict be y10,000, and that it was not necessary 
to argue the question of the appellant's nogligencs. ‘Then he ac- \ 
cuses cCcunsei for the appellant of using anything for an argument, 
for the purpose of diverting ths jurors' attention from the real 
facts." Counsel has not called our attention to the specific part 
of the argument to which this general criticism is supposed to refer, 
and we are therefors unable to toli whether ths counsel mads proper 
and necessary objections to the parts of the arguuent they have in 
mind in this complaint, Peterson ve Pusey, £57 fll. 204. t would 
certainly not be prejudicial error for the counsel for the plaintiff 
to tell the jury what, under the ovidsncoe, ne considered a rair cone 
pensation for the injuries, end the fact that he placed the sum at 
£10,000 woulda net oe improper. Graham v. Mattoon City Ry. Co., 234 
Ill. 485; Ledwell ve Chicago City Ry. Co., 160 Ill. App. 596. The 
defendant complains also of the following stetemort: "What was it 
the father said? ie said: ‘I have not read thst record of tho 
testimony. And i had it before me." That is what he referred to, 
He did not read that testimony. I made euggsestionsa, I asked what 
they rememberea about the-case, in my office. and he was right when 
he testified that he had not read it. I tad it, and I refreshed 

his recollections from it." Vhis statement by the counsel for the 
Plaintiff was clearly improper. He had no right to give his 

version of what occurred in his office, but we fail to sce how it 
Could have possibly effected tho result in this case. Ur. Swan, 


the father, (not a witness to the accident) testified that he talked 
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with the lawyer for the plaintiff about tho case, and it is per- 
fectly ovident, from & reading ot the testimony of the witnesses 
for the plaintiff, that the jury wero informed that the said wit- 
nesses talked with the said lawyer and with seach other subout the 
casé, and further, that they head eithor read, or had read to then, 
the testimony thet had been given on the formor trisi of the case. 


fhe dofendant docs not complain that any of the witnesses zave 


testimony on this trial different from that given on the first trdal. 


The defendant aiso complains of the italicized portion of the fol- 
lowing statement: "Yow, he says wo cone in here and ask for woney. 
Yes, we do. That is all we can do, We cannot put the Loston Store 
out of business for this. Wo carimot take away its charter for run- 
ning the elevators here.the way that thoy rah thie clevator. All 
wo can do is to come and ask for money. Is that a reflection on 
the partios? what is what we aro here for. iverstt knows that. 


that is what he is paid for -- to defend and reduce the amount. It 





may be conceded that this sort of a statement by counsel for either 
side is not a proper mothod of argument, but it is one. without 

force or sting and it is impossidle to believe taut it could have 
“prejudiced the defendant with the jury. The defendant citos in sup- 
port of his contention that the remark in question was prejudicial 
error the following cases: Chicago = Alton Roi. Co. ve Scott, 252 


Ill. 419; Wabash R.R. Co. v. Billings, 21¢ ill. 57; Chicazo 


i 


nion 


Cc 





Traction Co, v. Lauth, 215 Ill. 178. The remarks complained of in 
these casos are of an entirely different character from the one now 
under consideration. The defendant next complains of tne italicized 
part of the following statement: “iihen I say that I ask for ten 
thousand dollars, gentlemen, I do not ask it, as Mr. Kverett says, 
because that is the limit that the law gives, that is not the 


reason; I ask-it, because in this case Hugene was worth it; his 
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more than that. Dut, unfortunately, we cannot get more than 


that 


that, becouas, as Everett says, that is the limit. I ask,of you, 


Le) 


because Rugene, with his ability, with his physical preportions, 
with his brightness, with his intellectuality, could have ‘carned 
thet, could have mads that." Counsel for the defendant made no 
objection of any kind to thess remarks and he is therefcre in no 


position to now corplain of thom, Peterson v. Pusey, supra. We 


have referred to all of the parts of the argument that have been 
complained of, and we aro satisfied that none of them prejudiced 
the defendant. 

the defendant has had two trials of his lawsuit, both 
resulting in verdicts against it, and we are unable to sce how, 
under ths facta of the case and the law applicable to the same, 
ths defendant could reasonanly expect to secure a verdict in its 
favor, No complaint i8 made as to the court's ruling in mattora 
of evidence ox in the giving or refusing of instructions, ard from 
2 caroful study of this record, we are satisfied that the doferdant 


hus had a fair trial, and that the verdict is clearly right. 





The judgment of the Circuit Court of Cook Ccunty will 


be affirmed, 


PASAT TORI 
ABPINMAD. 
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Appellee, 

Appeasy from 

Superior Court, 
Cook County. 


| vs. , 
THE VINECGAP BEMD LUMBER COM~ 
PANY, et al.,on appeal of 


) VINeGak EEND LUMBER CO., 
_ Aprellent. 
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OBR, PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


Thie ig an appeal by the Vinegar Band Lumber Come 

| pany from es deeree requiring it end other defendante in an intere 
pleader euit to intercilead, To the original bill appsliant filled 

| eworn anaver and served notice thereof on complainant, the ape 

| pelles, and ho replication thereto wae filed. Later snreliee, 

en leave given, filed its amended till cf compiaint walving snewere 
“under oath and ieaues were formed thereon by the filing of anavers 
ang replications, appellant net waiving any rights under esid seorn 

- enever, Later & eupplemental bill wae filed, eetting up among other 
Shings @ stipulation of the rartigs entered dato after the original 
bili wae filed, and answere thereto end replicetione were duly filed. 
The vicadings show that appeilee wae indebted in the 

um of $1522.56 for luster shich teth epsellant and one Jolcé cigine 
a te have sold ta it, that Joics aseigned hie interest in the monsy 
to the O1¢ Colony Truet 4 fiavings Bank; that the latter brought suit 
therefor egainat appelies in the nawe cf Joice, that one Brooks, @ 
ibreditor of uppellient, vussoned appellee se garnishee ia an attach- 
pent muit agginut appallent, in which Joice and said bank latervened 
ae Gléimante of the monay, and in which see later filed the * onateaael 
” i B question, sad which the rns Scone nansd agreed thet aud, 
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tried in this proeseding, and that the decree of the eourt should 
be"finel and binding upon ail pertiese” thereto ao far ae the litie 
gation in the garnishwent proeeeding was coneerned, not barring, how- 
ever, the right ef arpeal therefrom, ani that the further hearing of 
the goerniebment euit should be postponed until the finsl decres in 
the interpieadsr suit, Brooke binding himegif aleo to be bound there~ 
by. 

The caee #ae heard upon 2 wodified order setting the 
Geuse for hearing upon the bill of complaint, the amever of srpel- 
jant thersto, the avended and aupplemental bille of complaint, the 
ahewere thereto, the replications toe the last mentioned anavers, 
664 upon proofe, The only proofs sdduced zare by appellee, consiate 
ing of a trangeript of the record of the croceadings in the attach- 
ment euit,and the answer of appellee os garnishee therein to the 
intervening petitions of enid bank anc esid Joice, which aufficient- 
jy shoved the severai claims ae aforeseid and the sesential condi-+ 
tions for a deeres of iIntorpleader, 

Appellant, however, objected to euch evidence, @isiinme 
ing tiat user seetion 24 of thea Chancery Practioe Act, ite ewvorn 

‘SnSWer must be token as true and thet sueh evidence did net contra~ 

“dict it, and now claime thet there wae no competent evidence to aup= 
Ort the dvcres. At the clove of the case, apreliant aiso moved to 
| éicniee the several bille for want of equity, but the motion aas 


jenied und the deorse now appealed from sae entered, requiring that 


onvive by filing an amended 6121] weiving answer under oath, but 


rwise evbetantially the «ams aethe original bili, Beco mot 
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think thie rule, however, can ts invoked in the present instance, 
Yiret, dbscause appeliant practically consented to a decree af inter- 
pisacer in the atipulesion aforesaid, and, eeseondly, because tha 
matters set up in e816 Sworn cnewer Were insufficient to bar the 
relief prayed fer, 

The stipulation shove referred to waa entered ints the 
Gay after the filing of the original bill and before anewer thereto. 
It contemplated that the identical thing at issue in the garnishment 
euit, namely, title te the fund in question, showld be submittsa for 
Sdjucication through interpleading between tha eeverai cisimante in 
the intsrpieader suit, amd that there ehould Ge a final decréa there 
im tinding on @11 portiee except ae to the right of appeai. In ef- 
fect each party waived any question ss to the sufficieney of the bill, 
and censented to interpleed and have the several claims conéicersa, 
end Pfinsiiy adjasted., We do set think that arcellent shouie nes be 
permitted to rsecrt to technical procedure to defest the endea it Voie 
unterliy conesntsd to. 

Put, coneeding Yor the cake of argument that the rule 
&e tc & evore enswér not replied to may be invoked ia an interpiead- 
@r suit,- slthough in such e proeseding it io recognized that "con- 
pPlaimant'z office ie widely different from that of the ordinary con- 
— plainent in & auit of equity sesking to avoid @ Liability or to en- 
| force eose right egeinet the defendant,” (Ecoichen v. Cresfore, 2 
 Bandf. Ch. 326) and thet the anewere cf dsfendents may te reac 


| @gainst one another, (Morrii] v. Manbettan Life Ins. €9., 182 Ili. 


think the facts set up in the evorn cnewer conetitutea a bar. 


The evident purpose of the anewer wee to show thet 
| there Wes an independant liability of eppellee to spreliant. It ale 


leged that eprelise gave aprellant a #ritten ordsr for the eee 
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thet apreilant subsequently shipped the lumber to appellee and that 
the latter knew it was purchaeging the lumber from apreliant and 
_ersdited the exid wim to appellant's account on ite booka., But 
these ailegatione ware moetiy conclusions, or stetemente of uncon 
trolling evidentiary faote, The anewer did not wet up facts showing 
euch Gontractus: raistions betwean apreliant and appellee as were 
binding on the latter ue upon an independent undertaking without 
| Zaferencs to it poseibie ilobility $0 Joies, the other claimant, 
(Platte Valley Ronk v. Eationeal Bank, 15% T1i. 860; 4 Pomeroy Eq. 


Jurie., See. 1336.) It ciaarly appeared from the orpiginel biil, 








cefors it was umended, that the debt or fund due wae cinimed by 
the eeversi cefendapte, that complainant wae net interseted in it, 
anc that if ¢maneted from a common eource, It ac unnecessary 
that it set forth im detail the allaged title of defendants (By- 
Ore v. Banaor-Theyer Com. Co., 111 T1l, apr. 578),and there wae 
nothing in the rlendinge thet warranted a hearing on the question 
Of incepencent lisbility to any one of them, 

Ths contention that the bill iseked alemente sesen- 
tial to the equitable remedy of interplesder i@ not #11 taken. It 
ahowaed that the sase funi, aamely, the money due for the lumber, *26 
Claimed ty ail the parties againet whom the bill demanded reilef,; 

that it bas « common source in the lumber or sale thereof, that cote 
 plainant wae not interested therein and was indifferent among the 
“claimants, and ore¢tically 1 Aieolainer of independent jisability to 
? any one of ther, 
It je ale#o urged that the court improperly sustained 
De demurrer to epo@ilant's amended creea-bill. It is enough to esy 
that one ie unnecessary for the assertion and adjustment of the 


Claim of one thue interpleading, The snewer was sufficient for 


J 
that purcoed. (Lewrenoe v. Paden, #t a1., 79 Ill.App. 810.) 
The decree will be affirmed. 
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FILLIAR SUMNER SHITE, ) 
Defendant in Errer, 
We, Srrer to 
Municipal Qeurt 
HARRY ROTERYTACCER and wORRIe é } ef Chicage. 
ROSEEVASCER, oc-hartnere af ff ) 
POSENYASETR ae teen 
aint ¢ > eee 
a 191 1.A. 99 


UR, JUETION GRIDLEY DELIVERED THE OPINIO# OF THY COURT. 


On June 31, 1912, the plaintiff, Sith, commenced an 


— attachment eult in the Munisipsl Court of Shieuge againet Rosen- 





 waresr Srethere, manufacturers and jobbers ef sarndale, @%o., dn 
Few York @ity, claiming that they owed him the sum of 7156.96, 
and Tucker & Hagen, a corporation, was wervwed as garniphos. Tube 
eequentiy the defendante appeared ami entered into a reecgnisance, 
_ whereupon the sttachmant wae release and the garnishee discharg- 
| ed. In hie amende@ statement of claim pieaintiff alleges that 

hie said claim was for "lose of commissione® for the sale of eer 
tain ¢andslg, “which plaintiff bought frem ihe defeniant and 
which defendants failed snd refused to deliver, and plaingife 
@laine the usual and customary charge cr rrofit on the sale of 


aaid gocde, being wmebleto secure them eleewhere on the market at 


the tise defendants refused te deliver same, ae per contracts 
dated July 27, 1911, and Oeteber 21, 1921, respectively"; that 
the price for which defendants agreed to deliver sali sandals 
wae 764.80, and that plaintiff wae damaged te the extent of 20% 


, of eaid $784.80, or $156.96. In defendante’ affidavit ef merita 
ae was alieged that dofendants ware not indebted to plaintiff in 


{ any eum, and that plaintiff wae not damaged on ageount of lease 

: Of profits. The case wae tried vefore the court without 6 jury, 
meeenks ins in a finding and judgment, Rovember 14, 1915, against 
ienta for $156.26, which judguent it ie sough oy shits writ 
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to reverae, 
The following fseta are disclorvad from the evidence: 

On July 87, 1911, and op Netober 16, 1911, resreatively, plain- 
. tiff gave to a oaleeman of the defendanta in Chicago twe written 
orders for certain sandale, sanufactured by defendants, at the 
} price of *784,.80, te be delivered to plaintiff at Chicago on 
January 1, 1912, and te be paid for by plaintiff on June 1, 1914. 
The eaii orders were accepted by defendants. Plaintiff teatified — 
that subeaequentiy, end before December 1, 1011, he made contracts 
to sell said sandals, at an advance of 20% over the purchase 
price, to Careon, Pirie, teott & Cc., of Thiesagzo, and te "eight 
or ton gartice in Detroit," but it dees not appear when ealc san- 
gala, umler eaid contracts, ware to be delivered to enid Carwon, 


Pirie, Seott & Co. cr to eaid ether Setroit rarties. On December 





14, 111, defendants at New York wrote plaintiff at Chicago, ra- 
— Qveeting plaintiff to give tham - atatewent of hie affairs, and 
; on December 28, 1911, defendante again wrete plaintiff, eaying 


that they had been unable to obtain a eatisfactery statement aa 















te plaintiffta affaire from the mercantile agencise, and request- 





ing plaintiff tc econ forward such « etatement, "85 that we may 
be able to adjuet your credit and seni your order through the 
factory, if sare will be satiefactory te use.* On January 6, 1912, 


defendsnte again wrote plaintiff, exereseing regret that they 





would be unable te extend credit to plaintiff, and further saying: 
“We would be pleased te a@11 you geoda, sither for cash or if you 
will get somebody to gusrantee the aosount for you. Please let 

ie us hear from you 0 that we may precead with yourerder or cancel 

| tame." On February 14, and April 19, 1918, defendante wrote plain- 
tiff letters to the game effect, On Jund 3, 1915, plaintiff wrete 


defendants demanding that they poy him hiv damages for their fail- 


Ure to deliver said esndale on January 1, 1912, and subsequantiy, 


on June 21, 1912, plaintiff? commenced thie euit by attachment, ae 


wii 
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Plaintiff further teesified that after he reeaived de- 
fendante' letter of January &, 1915, he mada an efforts to buy 
sandals of one other New" York eenosrn in order to obtain the 
game for delivery te Als suetomere, Caraon, Pirie, Seott & Ce. 
and esid other Detroit parties, but that the sandals of said 
gencern "did not grade up" with theas of defendants, which he 
hed gentracted to sell to hie ¢aid ouetomera; that he made only 
one inquiry to obtain the goode in the Hew Yor’ garket, anv that 
he sade no effert whatever te obtain thee in the Chicago market. 
Three <itneeaer for defendants testified to the effeet that five 
ether Sew York concerne, during January and Pebpruery, 91lc, menu- 
factured and eeld eandeale identical in material ana pattern with 
thoee manufactured by defendants, and for the sang prise at dee 
ferndante’ price, which wae the marvet price; that said sandals 
Were easily obtainable se the supply ¢xzceeded the demand, anc 
that there wae no advance in the market price of #aid eandalies 
after January 1, 1918, and untid July 1, 1912. And the avidence 
offered by plaintiff tended to shew that he covld have obtained 
®aid aemdale from defendants at said pries, st any tine after 


January 1, 1915, and until he cemmenced this euit, for cash, or 





by heving some responsible party guarantes his account. 

We are of the opinion that the trial sourt erred in 
entering the julgment. While it may be true that defendants 
breached the contracte of July 27 and October 19, 1911, whereby 
they agreed to deliver the sandals te pisintiff at Shicage on 
January 1, 1913, on credit, vig.: at the price of #764.80, to be 
paid for by plaintiff on June 1, 19128, atil1 we think that, under 
the facts of this case, plaintiff wae entitled to recover only 
hominal damages. (Deere v. Lewia, S51 11]. 264, 268.) I% clearly 
fippears that, when plaintiff was notified by defendants that they 

Would not deliver the sandale to his uniese he would pay Gash oF 


get somebody to guarantee hie account, he could either have pro- 
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qured the sandals from defendants, for delivery to hia alleged 
oustemers, by complying with defendants! demands, or he could 
have procured for eaid custemere sandale, identieal in msterisl 
and pattern with thous nanufactured by defendants ard at the 
game prices, from several other Baw York comerna. By doing sith- 
er he sould have made hie prefit, ae claimed, of 30% on aaid 
price, and thereby have reduced his alleged damages to a minimun. 
It wae hie duty to mitigate the damagee, but it seemingly appears 
that he refused te buy the eaniala of defendante for cash er to 
procure a guarantor of Ais account, and that he @id not make a 
very @arnget attempt tc purchase aimiler eandale of other con- 
eerne at the sarket price fer onash, which it further appeare he 
eeuld easily have done. In an action fer a breach of contract 
in failing to deliver chattels or other commodities, where the 
purchace price hes net been paid, the weacure of damages ia the 
aifferenee between the contract price and the market value of 
the property at the time stipulated fer their delivery. (Deere 
v. Lewie,51 Il]. 864, 957; Dleuter v. Ballbswa, $5 Tl). 43, 45; 
Smith v. Dunlap, 12 321. 184, 191.) Ye think it clear thet in 
thie enee plaintiff wae net entitled, as damagss,teo the whole 
amount of the elleged profit he expected to make from ea re-sale - 
of the exndale, purckassd free defendanta, to his sileged cuee- 
tomers. It appeere that the market price of the ganials on J anus 
ary 1, 1915, end eubeequentiy, wae the same ae the prices at which 
he hed contracted te purchare them from the defendants. 

The judgment of the Kunicigesl Seurt is raveregu ana 
the causes remanded, 

PEYSRAEY AND REMANDED. 
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J. UW. KOYT 
fefendant in Error, 
Frror te 
Municipal Court 
of Chicage. 


Wee 


_ RAPL J. WALKER, 
Pikintif¢ in Frror. ~ ~ 
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WR, JUSTIC® GRIDLEY DELIVEPTD THE OPINION OF THE COURT. 


Yn Auguet 28, 1912, J. MW. Hoyt commenced an action of 
the fourth clase in the Municipal Court of Chicago againet Earl 
J. Walker te recover cf him, as endorser, the balance due on the 
foliewing promissory note: 

"Chicago, Now. lst, 1911. 
On demand after date wo premise to pay to the erder of 
J. He. Heyt (#1000) one thousand and no/100 dellare, payable at 
ee VRE PeOe@ived with interest at the rate of 6 
yer cent per annum. Four daye notice agreed upon. 


. Industrial & Histories] Pageant Corporation 
By Laurence Clark, Pres,°* 


; Or the back of the nete there wore the follewing signa- 
tures: “Lawrense Clark," “A. H. Hoyt Jr.," ‘Parl J. Walker,” and 
below said cignatures, the following endersement: ‘Jan 11/12, 
$120 paid on principle, J. M. H." The cause wae tried before the 
court without a jury, resulting in the oourt finding the issues 
againet the defeniant and seseseing plsintiff's damages at 986,25. 
Judgment againet defendant wae entered on the finding, which judg- 
ment it is eought by thie writ of error to reverse. 

The faote as dieclosed from the evidence are, substane 
tially, a¢ fcllewo: On November 1, 1911, the Industrial & Histori- 
Gal Pageant Corporation, hereinafter called the Company, veing 
indebted te plaintiff for mensy leaned, executed the sald note. 


7 Laurence Clark, H. K. Hoyt, Jr., and defendant were then, respect- 







ively, the president, acting treasurer, and secretary of the Com- 


pany. Ae the Company wae then in bad financial condition plaintiff 
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demanded that the nete be endoreed by the officers of the Company 
in their individuel capacities. Accordingly Clark signed the note 


ag presicent ef the Company and pereonally endereed it, aa did H. 


KH. Hoyt, dr. In thie condition the note wae tendered to plaintiff 


who refueed te accept it, ami whe insisted that the note be alee 


enderesd by defendant. Hoyt, Jr., and Clark then took the note 
ever te defendant, explained the eituation to him, and defendant 
finally endorsed the nete, and the ase was delivered te plaintiff 
whe then accepted it, The words on the face of the note, "Feur 
days notice agreed upon,” were writter in ink by Clark. The evi- 
dence is conflicting az to whether or not those worde were on the 
note when the same was delivered to defendant for his endornenent, 
out we think it was shown by « preponderance of the evidence that 
said worde were on the note wher Hoyt, Jr., endorsed the note and 
aleo when defendant endoreed it. 


Rugene L. Garey, an agent of plaintiff, testified sub- 
@tantially that on the "Wednesday after Thanksgiving, 1911,* 


(which wae Decembem 6, 1911) at plaintiff's request, he went te 
the office of the Company in the FPiret National Bank Building, 
Chicage, for the purpese of netifying the Company of plaintiff's 
intention to demand payment of the note in four days, but that he 
found the Compary'es office closed; that he then went to the office 
of defendant in the Strause Building, Chicago, saw him and made a 
dewand that eaid nete be paid in four deye; that defendant told 
him that the Compary wae bankrupt end cut of bueinese and thet 
Clark had a new office in the Peoples' Gas Building, and requested 
him (Garey) to wring him (defendant) « copy of said note on the 
following Saturdsy worning; that during the couree cf the Genver- 
@ation defendant anid: “If Hoyt will be decent about thie matter, 
he will get hia money on it, but I want time to take it up with 
Howard Hoyt, Jr., and Clark and ese what they are going to de about 
it"; thet he (Garey) on said Yednesday went to Tlark'’s new office, 


gay Clark, and made a demand that the nets be paid; that Clark 
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gaid that the Company had neo money ani that he, personally, was 
net in a pesition te take up the note; that en the following fate 
urday morning he (Garey) sgain want te defendant's office and gave 
him a copy of the note; thet on the following Monday morning he 
(Garey) again saw défandant at his offiee and demanded of defend- 
ant thet he, personally, pay the note; and that defaniant replied 
that he had not yet seen Howard Hoyt, Jr., or Clark,and would 
not pay the note then, but that "if Hoyt will jurt be decent and 
give ue time abevt paying it, he will gst hie money." The defend~ 
ant denied that either Garey or anyone ever made any demand on 
him to psy the note, and denied having the cenversations with 
Garey an testified by the latter. On January %, 1912, the defend- 
ant wrete plaintiff: "I am enclosing ay check for $120, * *. Thie 
payment ia made by me on behalf of the Industrial Historical Page- 
ant Corporation account, which please credit." Plaintiff received 
the money and made the endorsement on the note, "$120 paid on prin- 
ciple." After waking various uneuseaeeful sttempts te seoure the 
balance due on the fete plaintiff commended the present sult. 
Counss! for defendant here contend that the Tinding anda 
judgment ars against the weight of the evidence, in that (1) it 
Wae not sufficiently shown that « proper presentment and demand for 
paysent of the nete wert made on the maker, and (2) that it wae 
not eufficiently exewn thet notice of the dishonor ef the note was 
given to the defendant, one of the endorsere, and (3) that the 
hote wae materially sltered without defendant's consent by the ad- 
dition of the words, *Four daya notice agreed upon," after defend- 
ant's endersement was placed on the note. Without following ccunvel 
in their very elaborate argumente on these pointe, we deem it euf- 
ficient to say thet after careful consideration we have reached a 
Gontrary conalusion, and ere of the opinion that the finding and 
- dudgment are amply supported by the evidence, 






a On the trial, at the cenclueion of the evidence, the de- 


fdant ovubmitted te the court 15 written propositions to be held 
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ac law in the deoleion of the case, upon seme of which the court 
wrote "hold® and upon others "refused." It ie here contended 
that the sourt erred in pefusing the propositions, numbered 7, 11, 
12 amd 16. We are of the opinion that no error predudieial te 
the deferdant wae scamitted by the court in refusing said prope- 
vitiona, 

The judgment of the Muniolpal Seurt is affirmed, and 
the ooate for the printing of tha suprlemental abetract of the 
reecrad filed in thie court by pleintiff e111 be taxed againet de- 
fondant. 

AFPIRMED. 
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WAEREN T, OCLBURN and PLTTenEr 
4A. TINKHAM, Gcing suslnese as 
w. FE. Celburn & Co. and oarry- 
ing on tae Merohantea Pachange 
Bank, 






Error to 
Defendants in 
Wunigipal Court 
ve, 


COMMERCIAL EECURITY COMP ARY, 


| 
) 
| ) 
ie sorperation, \ ; 
} Plaintitt dn Trrer. 
: ' rs 


? 
od 


ef Chicage. 


911.A.106 


| BR, JUETION GRIELEY DFLIVERED THE OPINION OF THE COURT. 
| 


| On March 18, 1613, plaintiffs commmnoed an action in 

' tert in the Municipal Court of Chicage to recover $150 of the 
defendant, and alao to recover other ameunte aggregating tie sum 
; 


of $45. The cause woe tried before the sourt without a jury. At 















‘the cenclusion of the hearing the court announced that the plaine 
tiffs were not antitled to regever any of said amounte aggregating 
$45, but at to anid amount of 4120 the court found the defendant 
guilty ae ohergsd in plaintiffa't atetement of claim, and aseensed 
plaintiffe'’ damages at $130 in tort. Judgment wae entered upon 
finding, which judgment the defendant by thin writ ef error aeake 
to reverse, 

The pertion of plaintiffe' amended statement of claim, 


 felabive to enid item of 150,44 me follows: 
Bayne § *"Pisintiffa’ claim ae amended ia for money oollegted sb 
| , By the defendant, with netice of the plaintiffs' right thereto, * 
- pen a senditional contract of eal¢ by Charles 7. Dickineon to 

; Rena W. Strader cf a piane male by Haines Brow., number 49004, 
te be raid for in monthly inetallmente of 910 each, which piane 
aid Bickincen hac previeusly eolad to Cora FP. Leslie amd had fe 
+ @laimed the same fer nor-peyment by said Leslie, and the oondi- 
tienes) centraet ef asle to eaid Lealle had been ateigned te and 
«pledged te she plaintiffe, tegether with an agreement by saic : 
‘ i¢kinecn to aaeign te spd pleco with the plaintiffs any subee~ 
quent centract of aale of enid pianc, if it ehoula be recinined, 
an eeourity for the payment to plaintiffs ef money leaned by 

them te eaid Diekineen; whieh sieney was celi¢ates before Septem- 
ber 7th, 1902, when demand for peasea¢ion of @ali contract wan 
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mace in plaintiffa' beheif upen defendant, and, upon aefendant's 

refuesl to surrender ths same, suit in rerleyvin against it wee 

brougat anc judgment cbtsinec or the grount ungoilesed upon 

eaid Streder “ere? At the tine eaid desman: fer ie HAR BAGS, 
at s 


ce i er ME te HOE ey ae EO ee. at 


In order te better uncerstami the present case referones 
is hereby mace to the opinion ef brangh *B* of thie couxt in the 
eane of Colourn v. Commercial Security Ge., 170 Ti. App. SiO, in 
which cave thea parties pinintiff anc defendant ware the same ae in 
the present cease, 

in the present cese, that pertion of defendant's affie 
davit of merita, relative to anid item ef $190, fa as fellowes: 


"“Taat on to wit, the 20th day of Karoh, A. D. IGIL, the 
Piaintiffe filed in the Municigal Court ef Chioage an affidavit 
in repievin fer the contract severing the siane in question 
(wiich osid eudt was numbered 20546), whieh eaid affidavit in 
repievin set cut that the pleintiffe wera entitled to the pes- 
ggbe,on of the agé in queetion, and that the defendant 
herein anc therein, Commereial Teouwrity Company, a sorporsation, 
unlawfully withheld game from the plainsiffe; that therenupen, 

a writ of replevin ieeued out of the clerk's office cf said 
¥unicipal Court of Shicage, was duly aydiereed ani delivered te 
the bailiff of eaid court, and aftervaris returned by said 
walliff with an endersement showing thet the plaintiftts eg. 
given security ae rer bond filed with the eadd bal iff, the sald 
bailiff had oxeowsed the within writ by making personal service 
thereef gpon the defendant, Commercial Security Company, and 
demanded that @aid ager Sigg bendy Company igo ng 
property deecribad therein, being + ~ tends nh question, 
which eaid Come@roial Seourity aeasety eye ae oly an Laat 
being unable te find said preperty, eaic baldi tf returned said 
writ not executed as te eaid property on, to-wit, the 4% any 
of April, A. D. 1716; thet thereupon the plaintiffs Glegted be 

: pyer for the value of said contract, ami atte re 
Warac, to wit, jeeve having ctean joined in trover, on tae O7 bh 
day cf April, A. 2B. %, @aid cause wae eubsltted to thea gourt 
and @ jury, and a verdict by the jury returned for two hundred 
fifty-five deliare (82855), end afterwards, to wit, on the 7th 
dey of May, 4. B, 191C, judgment wae entered on waid verdict 
for two hundred fifty-five dellare (4255) and soste of suit; 
that eftersards, te wit, on the lat day of June, 4. 0. Ph a 
writ of error,#as filed in aid Nunicipal Court to the Appellate 
Court of Tllineie, for the firet dietriet of Illinois, en. af teres 
Wards, to wit, at the Cctober term, 4. DB. 1918, ef sais Apes lilate 
Court of Illineie, eaid judgwent wae affirsed, and aftertards 
to wit, on the 1lfth day of Nevember, A. BD. isis, thie Gefendant 
pele and ecatiefied caiu judgment in full in #aid Kuniecipal Court, 
tevether with the ceste of suit, and alec paid and setiefied in 
full the ccete cf sult in eaid Appellate Court ef Tllineie;, that 
in and by procesding in trovwer in seid eauee in said Kunicipal 
Court of Chicage, eaid plaintiffe eleeted to dete rain their 
remedy and the walue of #aid centrset, and thereby aig geterwine 
ana Gleot te sue for the then value of seilc contragt; that said 
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aun of one hundred twenty dellare (#120) is goney Bonet collected unr 
PEPE SHEED: oe8 ths Peete are, Splouad fer the’ see- 

At the trinl ho witnesace teatified on behalf of either 
party as te said item of 8126, although severs] witnesces, called 
by plaintiffs acd defendant, gave testimeny regarding the iteme 
aggregating 445, which iteme are mot new in question. 

Souneei for defendant sentands that, as there was no evi- 
dense intretuced ae te said item of 4120, the Judgment, which is 
based on said item, cannot stand for lack ef avidence to support 

| i%, Sounsel fer plaintiffs replies that the ateiesiont,ae cone 

| Sninea in dafendant'+ affidavit of merite and ee made by defandent's 
| counsel on the trial, aufficiently auprert the finding and judg- 
ment. | 

| In piaintiffa’ etatement of ciaim it ie alleged that 

the $120 item was money cellect7d by the defendant "gefore September 
Teh, 1808, when demand fer peaseeeion of said oontrant wae made,* 
and that, shen defandant refused te surrender the contrast, plaine 
Giffs brought the fermer replevin euis fer the oentraot and judg- 

¢ mens wae chtained in said eudlt for "the amcunt pregliasted upen 

Seid * * * contract at the time said Gewand for it was macs." In 

: the affidavit of merite 1% ie alleged that en Marsh St, 1910, plain- 
| *&iffs commenced the fermer revlevin evult to obtain the powaéeston 

ef the contract; that upen the bailiff making his return on the 

q Teplevin writ to the effect that wnen hie demand the defendant had 


 Fefused to turn over the sontreet, plainti?fe “eleeted te preceed 





4 im trover’; that in acid former eauit iseue wae joined in trever 
and judgment in faver of the plaintiffs, in the eum of #265, was 
_—«eftervari« chtained therein, ard thet anid judgwent wae aftervaris 
| paid and eatiefied in full; that in and by said prosweding in 
trover plaintiffs gigeted “to eve for the bhep value of oaid cone 






“rast; thet said eum of 2120 Je money goligebed wpon the sald cone 
tract, and that the plaintiffe are estopped for the raswona afore- 
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@aid tc set we any Glaim thereto.” I4 will be meoticea that the 
defendant in thie affidavit im effeet admite that the 2120 eued 
for wan coliected by defendant sefore glaintif?s made their de- 
Mami upon defermlant te surrender the poasdarion ef anid Gontract, 
and that after said #120 had been collected sy defendant, piain- 
tiffs elected to eve in trover fer the then valwe of said sentract 
and obtsined judigsent fer the amount of taet value, which juagment 
wae paid. It in manifest that thea valine of the contract ab tae 
time of the tommencement of the rerlevin suit hed been lessened to 
the extent of the #120 payment made thereon to the defeniont, and 
that the judgment obtained by plaintif’s in trover for the #ald 
‘then value" of the contract would not inglude aaid previous pay 
ment of 2100 te defendant. It will alee be notieosd thet defendant 
in esid affidavit of merite deee net allege that gaid #190 bad 
been received by plaintiffs Or that it wae included in #aig jJuage~ 
ment. The ieeue made by the affidavit ie, we think, solely one 
of law, namely, that under the facte plaintiffe are getopped from 
meking a olain te paid item of #190, That thie was the theory of 
the defense ao te enid item of “120 in the trial court is evidenced 
by the follewing cellequy, #bhinoh occurred oarly in the trisd and 
“before avidence was heard on euid Lteme aggregating the eum of 

$45: , 

*The Court: Then you agree en the facote bere? 

Ur. MatthewafAttorney for plaintiffe): Net on the $45. 


Mr, Boos (Attorney for defendant): On the $120, the. 
facts ere net up in that ~ = - 


The Court: Ac Ll underetand it, there were geome pay 
merte sollected before - < 


Mir. Matthews: Demand was made for the contract. 

The Court: Yee, 

Mr. Boost Then the replevin cuit was brought, bub bey 
7s Bek ageure anything thet was peid on the eontrast te the ge- 
fhe Sourt: Before suit wae orought? 


Mr. Matthews: That is it, before dewand wae sais. Fe 








sad sale hookton of sare aT, "ore Price £8 ae 
Bier OEY ke tas + anne soem at ce bade 












dowedron ee te suley aed pe +t wovoes § 
: pr NN Se ae ; 
Taoorgiy!t aubdw etirlnw basis 6 sessome, wae set te 


utd Yo PPartaee ods te cane ete tale woe a 
eo 





| 

za Poiass on vf ¥s} ¥ * % 

Pi hitianec hy nett hed Shap ct of gor, ait 9 ‘foNtek ee 
| Ree. 4 ae toh wehe. had ssooreda ohea aa 

| ber OAS 40% sevors at ovinaatota | 


teu eusl voby, bein’ Shad ont boat cd 
tabs toh duet feos ion od ante fa ot 





se 


‘rea ‘sont ute no, ome uoy ae ; 

a wt} mh pon tniniabate not 4 aa 
‘ome ivantd bi! Oe is 
es ue mea 







got a judgment whan it was thrown into trower; we got a Judgment 
for the amount of the contract. 


Mr. Boos: The lue of the seontrast he m ‘ 
sa ® value ab $be bine of thy 


Mr. Matthews: Yee, tiat ia it, 

The Court: Fill you put on your witnesses to prove that? 
Mr. Matthewe: That ie admitted, 

The Court: Bow much ia 1%? 

Mr. Matthewe: It is #12¢. 

The Court: Colleoted bafere that? Ie that admitted? 


Kir. Matthews; Yer, cir. Ha dees not demy the 9120; 
he denies the legg] liability. 


nythin#t> Boor: I deny the legal liability. I am noi admit- 
tity excerct what iv admitted in the pleadings. 


Mr. Matthewe: There ie #120 which he deen not deny in 
his affidavit of merits. 


The Court: I@ thnt all there ia te the ease? 
Wr. Matthewe: Wo; thet ie ni] there is to that part 
of it. There ie r eellected on the Stene centract. (And cther 
items aggregating $48) Thay deny that they got the menoy. 
Mr. Boos! Yoo; we ao deny it.* 
At the conclueion of the hearing of the evidence as to 
@aid items aggregating $45, and immediately preceding the entry 
ef the formal finding and Judgment, the following ooourred: 


Mr. Matthewa: Ye made a demand for the monay aued for, 
and I will intreduce 1t in evidence unleee Mr. Boos admite 1%. 


Mr. Boos: I admit s demand wan made pricr to the begin- 
ming of thie euit. 


The Court: It seemo to me the plaintiff are entitled 
to recover here on the amcunte sellected on that particular 
contract. I think the plaintiffs ara net entitied to recover on 
any of the others. 

Mr. Boos: In other words, you find for the #1207 

We are of the opinion, in view of the allegations of 
Plaintiffs'atatement cf claim, that the admiesions waite by the de- 
fendant in ite affidavit of merita, taken in connection with the 
Aamissione sade by counsel for defendant in epen court, are suffi- 


Gient to suprert the finding and judgment. 
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tnd we de net think there ie any substantial merit in 
the contention of eeunes] that under tha facts pleiniiffs are 
estopped from now making a ciaim te ssid sum of 7120. Ag we une 
deretand the pesition of couneel it ia that only one setien in 
tert could ©3 brought, that plaintifts gemmenced the action in 
replevin for the powssgerion of the gentract and afterwarde glect~ 
ed te procged in trever for tha then value of the contract, when 
they sheuld alee heave inoludec in aaid trevear action the amount 
‘previously received by defendant on gaid contract, ami that oy 
euch sleetion plaintiffe' right to aue in tort for said $120 se 
previcuply cellested ie now zone. When plaintiffs commenced their 
action in replevin to recover thy possession of the contract they 
eGuld not alao have successfully maintained replewin for the un- 
tarked and undesignated money, to the amount of £150, previously 
paid to defendant on eaid contract. (Qeobey on Replevin, let ad., 
#ec. 73; Low v» Hartin, 19 T11, 286, 288.) Had plaintiffs ree 
eeived the eentract under the verlevin writ and sueseesfully maine 
tained their right to the poeseseion of the same in the replevin 
6ult, we think they would afterwarie have bad a separate right ef 
action fer the recovery from defendant of eaid $120 previously 
paid to defendant, On aecount of the refueal of defendant to turn 
Over the contract plaintiffs elected to proceed im trover for the 
then value of the contrast, and we think under the facta of this 
eage euch veparate right of action @till exieted when plaintiffs 
Commenced the present suit. (MeBols v. MaDele, 106 111, 452; 
Dulaney v. Payne, 161 111, 3°98, 35¢.) 

The judgment of the Municipal Court ie affirmed. 

APTIFEDD. 
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LIZA BALPER, JOHN FALPER snd } 
RUDOLPH Watrrr, heire of ) 
Jaseb Balper, deceased : } 
Plaintiffs in freer, trrer te 
} Wunieipal Ceurt 
Fe, } 


ANDREW WALKFeyez, 
Befandant 


ef Chiecage. 


Errer. 


% ¥. KN t (> 
1 9 i ae ee 7s 0 8 
wR, JUSTICE GRIDLEY DELIVERED TRE OPINION OF THE COURT. 


On July 2, 1815, plaintiffe ceanenced an action ef the 
fourté glaze in the Munieipsal Seurt of Chiesge agsinet Andrew 
Malkewiez, defendant. The sation was taged upon a written iease, 

| Ths gaee ae tried befera the court #itheu§ a jury resulting in 
@ finding and judgment in faver of dafeniant, which jwigment it 
i# ecught by this writ ef errer te reveres. 

it ae alleged in plaineiffa' atatesent ef ciaim, in 
Substance, that the defendant, by a written lease datea Sotober 
Rl, 1908, leased frem the plaintiffe, heirs ef daceb Yaiper, de- 
geaced, a certain dwelling heuse, knowr as We. 139 East 107th 

| etrest, Thicage, Tllineie, for the tere of thrae years, commencing 

| on December 3, 1809, and anding on November 30, 1915, at a total 
rental of $936, peyable senthly in advanes at the rate of $26 per 


menth, which eaié sume the defendant in said leswe agreed te pay; 


preaisen and ceaupied the same until on er immediately before 


april 1, 1613, when he seved out; thet sight moentha’ rent, amount~ 


3 

j 

: 

. that the defendant or aaid Desember 1, 18°98, entered upen raid 
’ 

; 

ing te 2208, hae beseme due plaintiffs under said leaee, which 
q 


@us defendant woen demand hae refused and deer rafuse to payj ana 






that pleintiffe newer released defendant from liasility fez the 
Balance of the tore cf @sid lease, Attached to aaid statement ef 
@laim and made a part thereof wae a copy of eaid lease, signed by 


the deferdant and alee signed "Jacob Faiper, by John Yelper." The 
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statement ef olaim wae supported by the affidavit of an agent of 
Plaintif®s in whieh it ware alleged thet rleintiffat demand wae for 
ROneY Uwe Plaintiffa cnaid lesee and that the anount due was 
«$808. 

In defendant's affidavit of merite it wae alleged that 
defendant bad a aonplete defense b¢ the shole of plaintiffe’ sleim, 
da that (1) *the isage sued on wea cancelled at the tine the preme 
ges were vacated by defendant"; (2) "the plaintiffs xccepted the 
| *‘premises and took poeseseion of the same and made alteratione and 
 vepeira,* and (3) “aaid leaws wae terminated by mutual agreement 
made by Jaceh Yalper during his lifetime and the defendant herein." 
=I #111 bo noticed that the defendant did not deny the execution 

j by him of the written leave aved on, ami did not allege that eaid 
| lease was not a valid leave, 

From the stencgraphic report ¢f the preaeedings on the 
=strial, certified oy tue trial judge os correst, it apreare that 
_dobn Faiper, one of the plaintiffa, testified in substance that 

j he personally ear the deferdant eign the leare in question; that 

: the defendant lived on the premises for twe yeare and four monthe; 
hat during all that time be paid hie rent; that he left the prom- 
| deee ani ceaved to pay rent therefor about April 1, 1915; ani that 
1 there ie now due from defendant aa rent tie eum of $808, for eight 
1 Gofthe' rent ut $86 per month. The plaintiffs tien offered in evi- 
dence the original lease, and the eame was admitted, the attorney 
for defendant stating at the time that he had no ebjeotion te ite 
being received in evidence. The plaintiffs thereupon rested their 
cage. The defandant then called as a witnees eaid Jobn Yalper and 
"examined hia under the previelone of ssetion 23 of the Wunictpal 
‘Court tet. He testified in eurstance, in responne te queetione 
 aoked ef hin by the attorney for defendant ana alec by the court, 
that efter deferceant left the premises he made certain repairs 
“Sherecn; thet he alee moved a tollet from the cuteide inte the 


ev @ and put a bath-room in the house; that he put the property 
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into the hands of a real estate agent for the purpose of andeaver- 
ing to rent the same; andi that he did net atoept the key to the 
premises from the defendant. The court siated that, in His opinion, 
the fact that said rapeire were made oy plaintiffs after defandant 
woved out "would in iteelf be ccnsidered an an aceeptance of the 
premises and © eurrender,* In this ruling ve think the sourt 
erred, (Beat Side Augtion So. vy. Comnectiout Ins. Co., 186 111. 
166, 161; Harehall v. Grosse Glothing Oc., 1684 Thi. 4271, 494; 

ce v. ¥oldam, 72 Ill. App. v1; ug¢kmann v. Twibili, 69 Px. 
St. 88.) 

During hie examination under sald sectiecn 34, John Fal- 
per further testified thet hie father, said Jaevot Yalper, died 
somes time Guring the year 1906 and prior to the time eald lease 
Wae entered inte. Thereupon the attorney for defenaant movea for 
@ judgment for defendant upon the ground thet it appeared that at 
the time the lesee was entered inte the party nosed ae lessor 
therein was dead. The court etated that in hie opinion there was 
NG euch lease a8 wus required by the Atatute of Preude. The ate 
forney for plaintiffe argued that there war at isnet a aufficient 
meonoranium aigned by the party t¢ ba eherged te hold defendant, 
emi further that the eojeotion just made wae not mace an ieeue by 
the pleadinge, in that defendant in hie affidavit of merite dis 
not question the validity ¢f the leare but only alleged that the 
leaee was termirated and esncelled when defendant moved out, and 
that the sole iseue raivged was whether er rot said lessee had been 
Cancelled, when defendant moved out, either by @xpresa agreement 
GY impliedly by the acta cf plaintiffs. 

There i¢ contained ip egaid stenographic resort a pamphlet 
Containing the rules of said Municipz] Court, which rules ers cere 
tified by the trial judge ae being the rulen in force at the time 
this cause was tried and the judgment entered. Rule 17 is to the 


| @ffect that, in casee of the fourth olass for the recovery cf money 
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only, the defendart in hie affidavit cf merita ehell epecify the 
nature of hie defence "in euch & manner as te reasonably inform 
the plaintiff of the defénee which will be interpered at the 
trial, and evidence of only such defenses an are aet out in @aid 
affidavit shall be admitted on the trial." Rule 19 if to the ef- 
fect that every allegation of fast in plisintiff'a etatement of 
claim, *if net denied specifieally or ty neceesary iaplication 

in the affidavit of defenee filed in reply * * , eheall oe taken 
to be admitted except ae ageinst an infant or a lunatic.* 

We are of the opinion that the court erred in entering 
the judgment in favor of the dafendant. We think that under the 
Pleadinge and under the evidences the court should have found the 
imeuee for the plaintiffs and saseused their damnges at the aum 
of #208, and entered judgment fer that amount egeinet the defend- 
ent. The evidenos shewe that defendant eicned a written lease of 
the premises, in which he agreed to pay as rent for the same, frow 
December 1, 1908, to Novesber 30, 1912, the total aum of $936, 
thot he occupied eaid premiees and paid rent therefor under saiu 
lease for two yeare and four months, that about April 1, 191%, 
he moved out and ceased te pay rent, and that he did not pay any 
rent for the sight months resiaining of the term, which by eadd 
lease amounte to #208. The only defense stated in defendant's 
affidavit of merits was that on eaid April 1, 1915, the lenee sas 
Cancelled, either by exprees agreement between the parties oF ime 
pliedly. The evidence deee net eetablish that defenses, or that 
defendant wae in any manner released from hia obligation te pay 
the etipulates rent. 

The judgment of the Municipal Gourt is reversed, and 
judgment will oe entered here infavor of pleintiffs and againet 
Andrew Halkewies, defendant, in the eum of ®208, 

PEVEREED AND JUNOMERT HERE. 
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FINDING OF PACTA, Ye find that the defendant, Andres 
Balkewices, by written leave signed by him agreed tc pay rent far 
the premiees for three years ending Bevemter 30, 1915, at the rate 
of $26 per menth, that he cocupied said premisee until about April 
1, 1012, when he soved out of the same, that the leswe was not cane 
celled, that he paid nething on the ront from April 1, 1°15, to 
November 30, 1912, and that he ewer plaintiffe on anid lease the 
#us of $208. 






19.” 22) eae. a hn . 
ts Seg mek Moai ae atte iy: ‘dhs ear 


a ee 
aig Ws ee 



















ee eS ee, ee 
RRR A 





BF neat Qt tinge abe’ snow i co yet 
#42 bagel. piss ao at tivktels Wane: inareraghe 





i te ms tie 
yeh iialiail andl ** pay 
epi eee* iae ieee an ogniat 
Avnet radhitg waar iis we 
sd yeas vee wage alla 
wali cia fhe: 





ee hia 
baie wv eee ai 
eNO a a 
Ti wate 9 hice sagen . 
4 Pe ane any 

ier Aa i 

a enced See vt Laas 
set ot naan | " ’ 
ann anew Sail +8 p ‘ 
Ca vy aH ves ‘4 
vain es 0ST a re nf 
«ye ot ear tel 













bre Bed one 
whew), aae 
ay ocae ed ae pie 


39 = 19529 







JANKE HOLEC ond PRAKR HOLKEC, 
copartners, dcing business 
as ROLEC BHOS,, 

Plaintiffs in #rror, 


re He Seen Re Heer 


BRBOR TO MURECIPAL COURT 
VS. 


G¥ CLICAGOS, 


1911.4.114% 


BR, JUSTICE Shel? DELIVERED THE OPINION OF THK COUT, 


KATE BRRAKEK, \ 
vefendant, in Error, 


i 


James olee end Frank Holec, cving business as 
Holec brothers, plaintiffs in error, hereinafter calied ploine 
tiffs, brought an action against i ate veranek, defendant in 
error, hereinafter esalled defendant, to recover £486.87 in 
the Kunicipal Court of Chicege, The eese was tried before 
the court without «a jury, end the court found the issues in 
favor of the defendant against the plaintiffs, 

fhe action was brought to recover upon a written 
contract made by the Eleaintiffs with the defendant, wherein the 
Plaintiffs, for the sum of $1076, agreed to provide and fur- 
nish labor and material, and te make, ereet, build and finish 
in a good gubatantial and workeanlike manner all the mason 
work, stene work and cement work as specified in the mason's 
apscifieationsa for a oneestory and bagement brick buiiding on 
& let owned by the defendant, Yhe plans and specifications 
for the construction of the building were furnished by arehi- 
tects employed by the defendant, ‘the plaintiffs, in their 
atutement of claim, set out thet their claim is for g30C, 
being the balance due on the contract, and §199,05 for extre 
work done and materials furnished and interest upon the amount 
dur, 

Whe affidavit of defense denics the indebtedness 


and denies “ny request for extra work or mnterials and sets 
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up various matters with reforence to which the werk was improperly 
done, the queations presented by the assignments of error are 
mainly questions of fact, although it is claimed thet there were 
erroneous rulings in the adwission of evidence on the part of 
defendant, 

We have reviewed with care the teatineny and we 
think that the finding ond judgment are not supported by the 
evidence in the case, #@ are convinced that there should 
have been & recovery Bllowed to the plaintiffs for the extra 
work which they @id and for gome portion at least of the bale 
ance due on the contract, The evidence g.0~8 A substantial 
performance of the contract and there ia no dispute in the 
evidence as to the extra work erdered by the defendant, The 
defendant herself auperintended the srection of the building 
and from time to time made changes in the plans and ordered 
additional work, 

we are of the Opinion that the conclusion of the 
trial court was contrary to the evidence, The judgaent must 
be reverged and the cause remanded for a new trial, 


REVERGED AMD HEVARDEL, 
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GLADYS LINN, 
Defendant in Errdr, 
BRRGOK TG RUNICIPAL COURT 





va,! 
; GY CHICAGS, 
UNITES BROCKERNOOD CF CARPENPLRG 
AND JOINEHS OF AKIRICA, 
Plaintiff in’ ¥rror, 


fo | 


| 
ay 


. LOTT, 
ae HA ew Ff J. A e ] ] o 


ER, sUSTICK GRITH DELIVERED THE oPlNIGN OF THM COURT, 


ne cam Rene! Rene ieee sce Rimi! Pace 


Phis reeord brings before ua a judgment for g2u0 
recoyered in the Xunicipal Court of Chicsge by irs, Gladys 
Linn, defendant in error, hereinafter called plaintiff, against 
the United Hrethernood of Carpenters and Joiners of Auerion, 
pisintiff in error, neoreinsefter called defendant, 

the plaintiff velow brought suit as the widow of 
Kobert Linn, who was a meaber of the defendant Arotherhnood, 

Hy the constitution and by-laws of the brotierhoad, & monber, 

wnese membership had existed for one year or more, or his dea 
jgnoted beneficiary wasn entitled to reeeive from the Brother- 

hood what is called in section 66 of the by-Lawse the member's 

funeral donetion or benefit of S200. 

The defendant filed an affidavit denying that the 
plaintiff was entitled to the $200 funeral donation, and admitting 
that Robert Linn, her husband, wos a member in good atanding 
at his death, and denied that the plaintiff was named as bene- 
ficiary, The affidavit further saye that the deatn of Robert 
Linn was caused by intemperance or his owm iluaproper conduct, 
and that he died on or about August 20, 14912, of delirium 
tremens, caused by the exeessive use of alcoholic liquors, and 
that the plaintiff is net entitled to recover for the reason 
thet sections $5 and 116 of the constitution provide that any 
member whose disability or desth is caused by is own intemper- 


ance or Kis own improper conduct aiall nave no claim on the 
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funds of the tmited Brotherhood, 

The ense was tried before the court with a jury 
and the verdict was returned in favor of the plaintiff and 
against the defendant for 6200, and judgement was entered on 
the verdict. 

The great preponderance of the evidence in the 
case shows that Hobert Linn was addicted to the excessive 
use of sleosholic licuors, and thai he died from the effects 
thereof; that he was addicted to the excessive use of alco- 
helic liquors for the last ten or twelve years of nis life, 
is not denied by the plaintiff. “either is it denied that 
he died from delirium tremens. Upon ea review of the evidence, 
we think it clearly preponderstes in favor of the defendant, 
and the verdict of the jury and the judgement are menifestly 
wrong. Under the provisions of the constitution and by-laws 
ef the defendant order, which formed a part of the contract, 
the plaintiff is mot entitled te recover upon the evidence 
centained in the record, 

The judgment is reversed and the cause remanded 
for a new trial, 


REVERSED AND HIGLANDED, 
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CRESCENT FUEL CORPARY, A 

Defendant in Error, f) 
a . ae ERROR TO THE KUNICLPAL 
Se sue 
Ff F COURT GF CHICAGO, 

RAVI BERRSTYIN and LEWA Fi 

BERNSTEIN, : f 
Plaintiffs in Epror, ) 


Lod L.A, Lae 


BR, JUSTICE GHITH DRLIVERED THE GPINION OF TEER COURT, 


the Crescent Fuel Compeny, plaintiff, defendant 
in errcy here, sued Vavid Bernetein and jena Uernstein, plaine 
tiffs in error, in the vunicipal Court of Chicago, and resove 
ered a judgment for $120.20, The case was tried before the 
court without a jury. 

The etatement of plaintiff's claim shows that 
the action was brought for coal scld and delivered tu the 
defendants, the defendants are not sued as partners. The 
affidavit of merifa filed by the defendants denies the amount 
of con) delivered and denies the oréering of the itena for 
trimaing, and admits that they are indebted to the plaintiff 
for 86,48, which they are willing to pay and no other sum 
whatsoever, 

Before the triel the defendants filed a petie 
tion for a change of venue from the Judge before whom the 
Case was pending in due form and properly sworn to and moved 
the court for a change of venue in accordance with the prayer 
of the petition. She court denied the motion for a change 
of yenue, 

in our opinion the court erred in denying the 
motion for = change of venue, it should have been grented, 

“here ig no evidence in the record tending to 


show that Lena Bernstein is indebted or was indebted at the 
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time of the triel to the plaintiff in any sum whatever, The 
jucgment is, therefore, erroneous es toe Lene Bernatein, It 
wae improper for the court to give judgment Age inet both de-~ 
fendants, (Davie v. dohneon, 41 il). App. 22). 

For the errors indicated, the judgment is ree 
versed and the cause remanded for a new trial. 


REVERBED ALG REBRANDED. 
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4 BD, Vs PRICE & CO., a corperntion } 
‘; Appellant, } 
j ARPRAL FROM GUPRRIOR 
WS. . / i 
| iia: re } GOURY OF COCR CouBTy 
| ST, LOUIS SOUTERESTERH RALLwaY/ } : 
| COMPANY, 8 eorporatioan, i } 
Aprellee. / } 
: fs 
4 2 ay 
4 so 101 7.A. ] 1 9 
% Lod i Aetie 4 : 
BH. JUSPIGE SRITH BRELIVENED TEE OP ETIOS OF THE COURT. 
I} 2 
ei in June, 1902, J. %. Sowsan was a treveling seles- 
ae 
‘man fer the eleintiff below, appellant here. Ne carried with 





4 him woolen snwplesa of the plaintiff’, each one and one-third 

4 yarce in length. On January 7, lid, he was in Onalaska, 

_ +=Axkansas, 2 lunber town, and the headquarters of the Cnalasks 
Lumber Company. She anoples carried by fownan a8 eelescan 
were cut in one and one-third yard lengths with a view to 
their subsequent use in tre manufacture ef men's clething, 
and when a line of govds vas closed out in the Chicago etock 
room plaintiff would recall the ssaples of such Line from its 
eeleawen, Howxan, when he was in Unaleskea, was at the end 
ef his route and desired to return bis savplea suck as Aad not 
already been retursed by his, ‘The record shows he hed with 
hia at that tine approximately 15° or more samples, He packed 
his traveling-men's trunk in the office of the Onalnskn Lamba 
Company end in the presence of 9, I’, Hoberteon, the comm sanry 

| Clerk for thet company. The only raiiread thet ran through 

be Onalaska wag the defendant coepany. Two traina deily ran 

be through Onalaska, one in tke morning going nerth and one in 

the evening going eouth, Bowwan intended taking the evening 

train on June 7th for the south, and, after packing nie same 
ples and nailing up the box andjaddreasing it to the plain- 


tiff at Chicago, he left the box with Robertson to be shipped 
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on the next morning train going north, Robertson delivered 
the trunk of sarples, together with three copies of the bill 
of lading made out to the plaintiff at Chicago, to the cone 
éuctor on the northebound freight on the morning of June 4, 
1902, + the morning after Bownan had left Gnealaska, The de- 
fendant company hod no billing agent at -nalaska, ond it was 
customary to hand billie of leding for shipments going from 
Onaleske to the conductors on the trains running north and 
south, and the bills were issued by the railroad company's 
agent either at Magle Hills or Ouachita, the nearest stations 
reepectively nerth and south to Gnslaske at which the defende 
ent company hod a billing agent. The goods were never received 
by the plaintiff and this ection was broucht to recover the 
value of the ssmples, 

The only defense made te the action was the tease 
timony of two conductores of the company, Oraham and Peiney, and 
& special agent by the name of Latham, The testimony of Craham 
and Hainey tended to show that on the 7th and Gth of June, 1902, 
their record books, which it wae their duty to carry, with ref- 
erence to the receiving art checking out freignt, had no entries 
of the receipt of the trunk of sauples in question. The tese 
timony of Lethas shewed thet he had investigated the local 
freight offices of the defendant and that he found no entries 
or record of the shipment of the trunk in question to the 
plaintiff at Chicago, illinoie, om June 7, 1902. The testieg 
mony of thege witncases wes received by the trial court over 
the objection of the plaintiff, the objection being that parol 
evidence to prove that an original private writing does not 
show a certain fact is inadwissidle as not the best evidence 


of the fact sought to be proved, end bisekburn v. Crawfords, 
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© Wuil, 175; Aspinwali vw, Chisholm, 199 Ga, 457; end Holliday 
Ve Unriffith, Wf ic, 805, are cited in support of the objece 
tion, The inaduisaibllity of the negative testineny offered 
Gus to be Sustained by the tases cited, The testimany, how- 
ever, was insdwiasible on encther ground, miuuely, that it did 
not anewer the testizony of the plaintiff or hana: te answer 
it. The presf on the port of the pleintiff was thet the trunk 
with sauples wee shipped on June &, 1902, There is no claim 
or proof in the evidence offered on vexalf of the piaintif? 
that the shipment wae made either on the 7th day of June or 

on the Yin day of June, fhe date of the actusl shipment was 
fixed vy ihe testimony of the plaintiff's witnesses, proof 
that the shipment did not appear in the books kept by the cee 
fendant's conductors on different dates aid not tend in any 
wise to answer the testimony of the plaintiff, Just the regeon 
for the defendant's avoiding June 8th in ite search for evie 
dences of ahipment, it is difficult te understand, but Such ape 
pears to be the fact. As to the queation of atimisndbility or 
inadsisaibility of parel evidence to prove whet is not cone 
tained in o& private writing, the authorities disagree, but 
whatever say be the deeiaion on that question, the error of 
G@dmitting the evidence in this case releting to otier dates 
then tae date on which the plaintiff's testixeny showed the 
trunk wae shipped, was revereible error for tae reason indi- 
cated above, « thet it did not tend in eny way to anower the 
testimony offered on behelf of the pinintiff. The evidence 

on vebelf of the pleintift of the shipment of the trunk on the 
Sth day of Sune, 1902, was clear, definite and positive, arid, 
ever if the negotive testimony offered by the defendant and. 


received could be considered ag competent evidence, it did not 
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overcome the direet, positive ond ciroursatential evidence of- 
fered by the plaintiff. The jucgsant, in our opinion, is 
ageanst the clear prepomieranne of the evidence, The motion 
for a ney trial should have bem sustained, 

The judgment is reversed and the cause remanded 
for a uew trial. 


REVERBED AND REMANDED, 









tried ad 





i > pan ae 
5 Uh hg ae et ila 
\ f Meee pa, 











a een * 


hy > eee | 3 ry init Rp Lacey wele 4 
; ae hy 


t o 





- WP BPW t da den ‘aah +5" 
: shit ai nue ype 3 oy 
, a waht Soh ihe 





285 « 20216 





SOHB B. BeYOREY and OTTO PrICH, 
Defendants in krr¢ 
. BRHOKR TO BUMICLPAL COURT 
Va. 
OF willUAGy « 

HOWARD GCUCPYR, 
Slaintiff in frror, 
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BH, JUSTICE SUIT DELIYEMED TRE OPINION CF THE coURT. 


An action in forelbie detainer was commenced in the 
Wunicipal Court of Chicago by the pleintiffs, Joan 3. lbevoney 
and Ctto brice, sgeinst defendant, coward Cooper, for the pose» 
esgion of the presises described as the tiird floor flat of 
the building know 86 1227 North Clerk atreet, Chicago, Cook 
County, lliinois, ilsased to the defendgani Gelow by the plaine- 
taffis on Hay 20, 19145, for a period of two years, at a total 
rental of 3450, payable in monthly ingtulwents of 326 each, 
The Gage was tricd py the court and a jury. the parties will 
be veferved to aa pleintiffa and defendant as known and des- 
eribed in the court below, 

it appears from the evidence tuat the defendant, 
Roward Gooper, bad gone inte poseeasion of the prenises under 
his lease and had paid tne rent for the mentis of Yay ana June, 
1914; that early im July of that year, one of the plaintiffs 
had a cenversation with the defendant Cocper in which ne stated 
thet he desired to ake oertein alterationa in the entrance and 
stairway leading from the utreet ia the Slat cecuplied by Cooper, 
and that 14 would be necessary in order to sake such alterations 
te provide ancther seans of ingress and egress to and from the 
flat for Cooper during the time the slivrations were being wade, 


And that in coneideration of the censent of Cocper te allow tne 
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aiterations to be made, and the inconvenience occasionsd to 
him thereby, the plaintiffs would not eollest or demand any 
rent until the proposed alteraticns and repairs were come 
pleted and Cooper should again anve the use of the stairway. 
This arrangement wae egreed to by Cooper and not uatil the 
Hovenber rent oecame due under the teres of the lease was 
there any damand Made for rent. At that time a demand was 
mage for the hevember rent, The alterations had net been 
completed at the time the demand gas made, nor were they come 
pleted on December 5, 1915, shen the lessora mide a dewand 
for the rent for three months, to-wit: Ceteser, Yoveuber 
and Deoenber, amounting to $6°. During all thie time the 
defendant Cocper had been deprived of the uve of the #taire 
way and pert ef his flat, end had net paid the monthly ine 
stalments of rent pursuant te the above acreement, by which 
Cooper silieges he was to ve credited for the rent ag paid 
ee0n month os it becawe due, during all of the time that he 
was deprived of the use of the atulrway and part of hia Tint. 
The gourt refused to perait Cooper, the defende 
ant, to introduce any evidence tending to show that there was 
such an agreement or thnt it was to be in force until the ale 
terations in the prewises were completed, on the ground that 
the agreement, if established, would tend to vary the terns of 
the lease; and thereupon the court inetrueted the jury to find 
the issues for the plaintiffs, DpeVoney and Price, and a verdict 
was rendered in which the defendant was found guilty of unlaw- 
fully withholding from the plaintiffe the possession of tie 
premises, and that the right ef possession waa in plaintiffs, 
A motion for 2 new trial was made by defendant, and denied by 


the court, and judyment was entered on the verdict. To ree 
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verse the judgment this writ of error ia prosecuted, 

in our opinien the court erred in excluding the 
evidence offered by the defendant, The agreement, of whieh 
the defendant tendered proof, was not a modification of the 
lease, it was an agreement with reference to the payment of 
rent; that io, that the monthly inetalments of rent due ace 
cording to the lease were to be considered a2 paid when due 
by the defendant Couper in compensation for the loss of the 
use of a part of the flat rented by him and for the incon 
venience suffered by him while deprived of tne enjoyment ef 
the stairway and entrance to the premises, The agreement, 
in other words, was tantamount to an acknowledgment of the 
payment ef the rent aa the same fel} due for and during the 
time that the alterations in the presises were being made by 
the plaintiffa jlandlords; for their ewn convenience and 
benefit, it appears from the recerd thet the agreement wns 
brought sbout at the instance of the Lessors, the plaintiffs, 
and was primarily for their interest and benefit, The pare 
ties hed two conversations with reference to the matter, - one 
in the fore pert of July, 1013, at the office of the plaine 
tiffe, in which conversation the plaintiff beVoney advised 
Cooper that for certain rensons mentioned it would be neces- 
sary for him to tear out the stairway leading from the street 
extwanse of the building to the flat eccupisd by Cooper and 
resodel tae ease, and that if Cooper would permit thie to be 
Gone another means of entrance to the flat would be provided 
temporarily ang ne would not be expected nor called upon to 
pay any rent while the alterations were being made, and until 
the stairway was sgnin replaced, At this conversation tne 
defendant Cooper teld DeVoney that he would think the matter 
ever, A second conversation was hed between the piaintiff 


DeYeoney and defendant Cooper in the presence of one Jillian 
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King, agent of Deveney, and the wife of Covcper, This conver 
sation occurred on the mrecises ococupied by Cooper shortly 
after the previous conversation, At this time SeVonsy apain 
stated the rensonna fer desiring to make the alterations in 
tne stairway leading to the flat, and ctated that if Cooper 
would allow these alterations to be made, he would not pe 
called upon to pey rent untll the same were complated, VJooper 
and his wife both agreed ta this arrengeazent and bevYeney then 
turned to his agent, Ping, and instruated him not to callest 
any rent from Cooper until the stairway was again in place, 
The evidence offernmd tended to show that imiediately after 
thia last conversation the alterations were begun, The sotair- 
way was torn out and Cecoper was provided with onother means 
of ingress and egress to and from hie flint by making a hole 
through the brick wal) between the defendant’sa fist and the 
flat next north and adicining it, allowing the defendant to 
pace through two vacant roome and dawn another stairway to 

the street, It alse appears from the offered cviaence that 
the defendant suffered great inconvenionee and interference 
with the use and enjoyment of the flat during the time the 
elteratione were being mede on secount of the Gust, dirt, 

cold and the improper boarding up of the deorway, the renovalL 
of pert of a closet beloning to the flat in eonneetion with 
the removel of the steirwey, end the use of the temporary ene 
trence and stairway provided; ond further that the plaintiffs 
aiti not veell upon the defendant for any rent from the date ef 
the said agreement until vovember wien a demand was made only 
for the rent for the mantnh ef Novemver. tn Bbeeember 5, 1915, 
it appears tiat the pigintiffe descended from the defondant 
three morithe’ rent, nanely, for cetober, November and December, 


and for failure te pay the rent, the suit for forcivle detainer 
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was started, Ne demand was ever made for the rent for the 
months of July, August ang septesber preceding, 

The evidence does not show any intenticn on the 
part of the parties to the agreement to wary the terus of 
the Lease between then. ro change in the terma of the 
lease was made or intended. ‘his was a question of fact 
which should heve been eubsitted to the jury as well as 
whet wae aotually done under the agreement. it is clear, we 
think, from the neture of the sgreement itwelf and from the 
fact thet it wee requested by the plaintiffs, tre lessors, 
and was for their particular interest and cenefit, that each 
of the parties temporarily waived certain rights woich tney 
had under the leauge, and intended merely to cancel or set off 
the claim for rent on the part of tne plaintifis against the 
claim for damages on the part of the defendant; or, in other 
werde, to credit the rent aa paid in lieu of sn allowance to 
the defondant, lessee, in tne nature eof coupensation for tre 
inconvenience suffered by tim, 

in our opinion, the trisi court erred in ex- 
cluding the evidenee oftered and in directing a verdict, ‘ne 
judgment is reversed and the cause reannded for a new trial, 


REVERSED AND REKANDED, 
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GECKGE FHRAT, treading as GRORGE ) 
EMRAT & COMPANY, OP, wun. Sun’ oe. 
ae ‘ ) f 
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V. KARRONE and HK, \LOPANO, doing i 
business as MARRONE & LOPARO, f) 
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BH, JUSTICE SYATH USLIVERED THE GYixNIOn OF THE Count, 


fhe bill of complaint in this esse was filed by 
George thrat, ovosplainnnt bejow, aprellant here, againat V,. 
Karrone end ©, Lofero, doing business as karrone & Lofare, and 
their attorneys, Sdward L, England and ULbert ©. Ferguson, to 
restrain the proveeution of 2 suit in the Municipsi Court of 
thicago brought by Marrone and Lofaro against the compiainant, 

Yne bill charges noneresicence of  nrreone and 
Lofaroe and theiy dnseolveney aids sets up a claim ageinat Wvare 
rone and Lofaro in exeess of any alnim they have against the 
complainent, und that the alain of complainant against defende 
ants cannot be set off in the suit at law. 

whe bill was filed on Cetober 235, 1914, An ine 
junction was recommended by © master in chancery, and a re- 
straining order was entered. A motion was made vy England and 
Ferguson, attorneys representing the defendants in the action 
at law, to disssive the injunction on the faces of the bili. 
Pending the decision on this motion, the same defendants, fng- 
land and ¥erguson, filed a general and special demurrer to the 
bill, ‘hereupon the chancellor overruled the motion to dis- 
solve. ‘The demurrer sets up three special grounds: (1) ne 


offer to de equity on the part of complainent; (2) the bili does 
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not allege loss suffered by comuplainent which arose from or 
wae onused by the fault, negligence or misconduct of any of 
the defendants; (3) that the demurring defendants were not 
preper perties to the bill. 

The court sustained the decurrer, dissolved the 
injunction and dismissed the bill for want of equity. 

The question isc thus presented as to whether or 
not the bill of complaint sets up good grounds for an equite 
able seteoff, 

Yhe first ground of desnurrer i# that the complain- 
ant does not offer in his bill to do equity. in our opinion 
this point is not well taken, for it nowhere appeare from the 
shewing made in the bill that the ceoaplainant wee called upen 
to do anything as a condition for tne relicf prayed for, The 
complainant's claim, whieh it is sougut to hove set off agninst 
the suit at law, is far in excess of any claim duc the defend- 
ants, Marrone and Lofare, ‘Their claim av averred in the bill 
is for $825.42; the claim of the complninant agsinset tne dee 
fendant is for £1264,77. it is therefore not apparent that 
the complainant was bound to offer to de or perform anything 
in order to entitie him to relief, 

"ne second greund of desurrer is that the come 
plainant doce not allege that the loas he sustained or suf + 
fered arose from or was caused by the fault, negligence or 
misconduct of any of the defendants, Thie ground of demurrer 
is not well taken, The complainant alleges that Marrone and 
Lefare did not fellow the compluinant's instructions in order- 
ing the goods to be insured in the nawe of the complainant, 
but, on the other hand, caused the goods to be insured in the 


name of another party; and that inetead of delivering the goods 
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as instructed, they delivered, or caused them to be delivered, 
to #, B. Vandeguft & Co., inetead of te the agent of complain-e 
ant at “aples; that Marfone and Loferoe shipped the goods on 
their ow responsibility and exercised compiete dominion over 
them until they arrived in Chicags, ilbineisa, and thereby de~ 
prived the complainant ef the protection which he would have 
had if they hed been shipped aa directed, The bill sets forth 
the instructions in deteil given by the compininant to the de« 
fendants, 

the third and last ground of demurrer is that the 
demurring parties, Edward LL. England and Slbert ¢, Ferguson, 
are not proper parties, The bill alleges tint Ferguson and 
England are the attorneys for barrone and iofaro in the suit 
in the Municipal Court and ere attempting to enforce the ecole 
lection of the claim of xarrone and Lofaro, notwithstanding the 
fact that the complainant has 2 good, valid and exiuting claim 
ageinst varrone and Lofaro, The bill elec sets up the none 
residence of Karrone and Lofaro, a8 abvoeve sinted, and their ine 
solvency. Under such circumstances, even though Ferguson and 
England sre not necessary parties to the bili, they are proper 
parties, 

Upon the general question of the equitable right 
of the complainant under the facts and circumstances set up in 
the bill of complaint to justify a court of equity in interfer 
ing and causing a eaet-off wnere a court of law can afford ne 
relief, it is settled, we think, that special circumstances may 
exist creating en equity which weuald juatify such interference 


of a court of equity. gnberm, 64 111. $3; juncan 





¥. Lyon, & Johns, Ch, 557; #illiaus v. Jevies, 2 Jim. 461). 
Wherever it ie necesanry to effect a clear equity or to prevent 
irremediavle injustice, a seteoff will be allowed in equity even 


though the debts are not mutual, in this ease the debts are 
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mutual, insolvency is recognized sa - distinet equitable ground 
ef set-off, The bill avers that the defendants, Marrone and 
Lefaro, have disaclved their copartnership and have ceased 
dcing business, and that since separating in business the de- 
fendants heave resided in different jurisdictiona, and that the 
complainant ia informed end believes and sutetes the facet to be 
that the said firm is insolvent and thet it would be utterly 
iupossible to collect » judgment from said firm because of 
such insolvency, ‘the contention is made here that it was 
necessary, in addition to the allegation that tne firm was 
insolvent, to allege that the individual members of the firm 
were insolvent. it was held in Neadewcroft v, The ieople, 
163 113. 56, that the mere fact that the defendants did their 
banking business under tie name of beadoworcft Drethers did 
not make that mere name a legal entity and endow it with a 
personal existence distinct from and independent ef the siene 
bers of tne firs, and that “headowcroft trotners® was siuply 

@ firm neme or trade nase in whieh the es-peartners did their 
benking busginess, and if they were solvent, then Leadoweroft 
Brothers were asivent, end if tiey were inaslvent, then keadow- 
croft Hrothers vere insolvent, v@ think the averments of the 
bill as to the insolvency of the defendants canstituting the 


firm of baerrone & Lofero ore aufficient, Lemphis & Charleston 





BR, Co. vw. Hoods, 7 1... Kh, A. 608); and, a6 held in Doane v, 
Selker, 101 ill, 628, we regard it as a strong equitable feature 
of the bill. 

In Os Mo & Ve Te Ke Con Vo Field, 86 111. 270, the 
bill scugnt to have a judsment restrained in order to enforce @ 
seteoff ageinut it, A dewurrer ts the 6i11 wae» overruled and a 


Yule to answer entered, and the defendants siected to stand by 
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their demurrer, whereupon o final decree was entered, The 
court seid st pawe 272; *“Yhere is a natural equity that 
erosu demands should be offset against each other; and that 
the bslance snould be recovered; and the court of chancery 
recognizes this principle and acts upon it in enses where 
the law cannot give s resiedy in a separate suit, in conse} 
guence of the insolvency of one of the parties,” citing 
numerous authorities, ee alac Hughes v, Trahern, Adex., 
Supra. 

Shere insolvency exists {and 1% is adaitted 
here by the demurrer) it is not necessary that the complain-e 
ant's desand should be liquidated by s judgment, (Knapp v. 
Burnkhen, 11 Page 551; Davison v, Alfaro, 54 Howard's ir. 
481; Littlefield v. Albany County Sank, 97 ". Y. S86.) 

in our opinion it would tbe contrary to natural 
justice und inequitable to permit the defendants \arrone and 
Lefaro, who are admittedly insolvent snd are non-residents, 
te collect their claim from the compiainant and take the pro- 
ceeds beyond this jurisdiction, and, by the interposition of 
ouch defenses as are raised by the demurrer, defeat the right 
ef oomplainant to recover hie claim for dameges set up in his 
bill, The decree ia reversed and the cause is remanded to the 
Circuit Court with directions to restore the injunction and 
proceed with the cause in conformity #ith the views expressed 


in this opinion. 
REVERGED ARD HEMANDED,. 
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BRRGOA TO BUHICIPAL COURT 


VSe \ 
\ OF CHICAGG, 
LUCY LOTH and PAULI 
HOCKSTADTER, 
Plaintiffs ik Error. O 7 T A = . 
\ es Tks 165 eo 2 4 
‘\. ge 
Meesacesiotf 


SH, PRESIDING JUSTICE BROWN 


SMLIVERED THE GFINLON OF THE COURT. 


the defendant in error 5, F. iivenson, together 
with one Harrcld EB, Swensen, signed a contrect dated cetober 
26, 1910, for the painting and interior finishing of a three 
story and basement building ot the northwest corner of Care 
field avenue and Mohawk street in Chieng:, for 2740, A disse 
pute having srisen sbout the carrying out of the contract and 
the payments due, the defendant in error Go, F. svenson alene 
gued the plaintiffs in error, Poth and Hockatadter, Because 
of the very imperfect transcript of the record which has been 
prepared from praecipe orders and has been brought in sections 
here, we do not know what the “Statement of Claim” or any- 
thing answering to a declaration in the cause contained. The 
plaintiffs in error, after the transeript made in accordance 
with the original praecipe hed been on file here severe) weeks, 
were good enough to file an ndditionnal one, giving the affidae 
vits of the vlaintiffe in error, made as defendants below as 
“Affidavits of Merits", stating the nature of the defense, 
But they did not furnish a copy of the "Statexent of Claim", 
ner has the defendant in error supplied the deficiency, By 
this second transcript, nowever, it appears that on Nereh ll, 
1912, leave was granted the plaintiff 4. ¥, Gvenson to amend 


*Statenent of Claim” filed by making *. H. Svensen a party 
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plaintiff, and by a third transcript filed some months later 
® Bune pro tung order of the iunicipal Court entered as of 
hiareh 11, 1912, was shown, amending the "Statewent ef Claim® 
and “Sumsens" in the cause by making Marrold M, Swensen a 
party plaintiff with 3, 7. Svenson, Another order was alse 
ghowm entered ag of tarch 3, 1912,, amending the judgment of 
the Sunicipal Court in the cause by changing the word "plain- 
tiff" wherever it appeared in the recerd of the judgment, to 
the werd *plaintiffe’, These were consent orders, it 
would appear, although their cccasion had teen an objection 
urged in ti.is Court to the judgment because it was in favor 
of svenson alone, The saechanical arrangevent of the transge 
oripts, particularly that of the second one, snd the absence 
oF taat which seems te us of primary importance in pussing 
an the questions sought to be raised by the writ of error, 
suggest to use the lunguege used in the affidavits of merits 
made oy the plaintiffs in error when deseriving their grieve 
gnces ogeinet the defendant in error, "The work was done® 
they say, “in » slovenly, careless and unworkmanlike manner,” 
This proposition is one of fact, however, unc the Court beew 
low evidently found against the sccugation of the plaintiffs 
in error, inspection of the “additional Transeript® filed 
here Novesber 22, 1912, would prove that its fabricators 
were not en itled to a similar finding, We must reprenend 
the foisting upon us ef a recerd so defective in both mate 
ter and manner, {if it is worth while to bring @ case here 
from the ‘anic'pal Court, it is worth while to se¢ that it is 
presente’ by a transcript properly bound and held together 
and containing all that it is necessary for us to consider 
to pass on the merits of the controversy, ‘The briefs have 


not given us much assistance, Sut with one statement in the 


"Reply “rief for the }iaintiffs in error* we finda ourselves 
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in substantial accord: “it is impossible to determine frem 
the record. ow ouch the Court ellowed, if anything, under 
either cuntrect." 

Per that very reason we see no justification 
for our interfering with the finding and judgment at which 
the “ourt from the eviderce arrived, The contention of the 
Plaintiffs in error to the contrary seems to be prinarily 
based on the pesition that us ts one building on which painte 
ing wns done, Svenson alone was the contractor, snd as to the 
ether, Svenson end Swensen were contractors, iven this is 
not clear te us. The "Plaintiff's Exhibit 3" is celled a 
eontract in the briefe, but it is merely a menorandum of 
whet is proposed to be dome to the rear house and at what 
prices, mid the testimony of the plaintiff Svenson neither 
upen exmcination nor Gresu-examination seems to indicate 
that there was any distinction petween the two undertakings, 
so far a3 responsibility for them went. he uses the pronouns 
®t" and “wet indiscriminately in relation to both jobs, and 
says the men were “working off and on from the old building 
te the now one,* it is evident that both buildings were cone 
structions considered as under one mannzgenent. if they were 
a6, there is no force in the suggestion that “joint plaine 
tiffs" could not recover for snything done on the rear build~ 
ing, nor a single plaintiff for anything on the front building. 

“here is much said about the absence of a certi- 
ficate from the architeet and neglect to subsuit the dispute 
to arbitration; but we do not think the argument is wuch to 
the point. 

there was an architect's certificate for 5275 we 
paid on account of Lack of funds to meet it, whieh related to 


the new building, and there was certainly enough due on the 


old building, ebout which there could hardly be a dis- 
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G. Se BEYERS, ) 
tefendant in Error, ) y. 
. } ERR TO BURICIPAL GOouURT 
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: } / G¥ ChICAGG, 
ANDERSON TOCL COVEARY, Pa 
& corporation, :/ 
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hig FREGIDING JUSTICH BROWN 
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OBLZVERED THE OF1HLON GF THE Count, 


The defendant in error, Beyeres, wae authorised 
by some principal in becember, ly ¥, to sell in Chicago tone 
puting seales made by the Anderson Teol Company at fndergon, 
indians, ‘The terns of hie authorization or eaploeysent were 


thet he was to have for conpensation or comission 35 per 


cent of tne amount for whieh each scale was sold, 76 per 


cent of the 35 per cent « that ia 24¢ per cent eof the selling 
price « to be paid at once, and the remeining SO per cent or 
1U4 per cent of the selling price to be psid when the paynents 
for the sesle, which was usually sold on monthly instalments, 
were conpleted, 

Beyers sold many seales and received 70 per cent 
But the So per cent 


of the promised comeission on each sesie. 


« did not receive ever when the payments on the 


» as he believed. 
r eepleyment and the 


renaining bh 
@ person ace 
acales nad been sompleLed Ae the p 


tumlly communicating the authorization ¢ 


re» one *ertick + hed told him that he, 


terms cf thes to eye 
Yertick, represented the Anderson fool Company in Chicage, an 
ge Pertick cocupied a business place in which vere kept Andere 


gon Tool Company's scales, and as Zertick told him also that 


if he, Beyers, sold the Anderson Tool Campany's scales the 


Company would pay hin, Heyors, & certain comaissicn, but req 
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serve Si per cent of it uniil the scales were respectively 
paid for, and ag Fertiok gave him » boek of blank forms af 
contract orders prepared and printed in triplicate, addressed 
to the Anderson Tool Company, to be aigned by the purchasing 
party and alac by him (Seyers) thus: *Yor the Anderson Tool 
Company, By &. G&G, Beyers, Salesman® fone of said triplicates 
being Kept by the purchaser, one sent to the factory and one 
held by the salesumn), and as om the .reception of the first 
of these orders, so far from making any objection to the ane 
ployment and agency expressed in ite terse and implied in 
its acceptance, the Anderson Tool Gompany sont a cheek for 
his commission direct to teyers, and ss for subsesuent cone 
tract ordere of the sane fora he reegived no rerudistion or 
ageertion that he wag transcending kis authority, but on the 
contrary did receive through fertiok in emeh onse thereafter 
the promised 76 per cent of 35 per cent of the selling price, 
Beyers quite asturally eupsesed that the promise of the 
reserved S: per sent was the promise of the Anderson Tool 
Company and hooked to it for payment. Bot receiving it, 

he sued the Anderaon Tool Company in the Sunicipsl Court 

of Chicago, ke seaured a judgment from that Court fer 9126 
after o trial before the Court without a jury. the Anderson 
foci Company susd out & writ of error to the Sunicipal Court 
to reverse the judgement, md itt iu now before us for disposie 
tion, 

The first matter of deferse relied on below and 
urged here as ground for reversal is that the amount of the 
plaintiff's claim was net precisely set forth and sworn to 
in the Statement of Claim. There Le nao merit ir this conten 
tion, The “Praecipe and Gtetement of Claim*® by whien the 


suit wee begun contained a statenont Liat the *olain” was 


be : 
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for $500, whieh was the nauing of ean ad damnum, The nature 
of the claim wae fully steted, but it was frankly admitted 
that the exact number of scales sold by the plaintiff and the 
exact number that had bean fully paid for sould only appear 
by defendant's nooks and records when produced in court, 

The “AfTidsavit of Plaintiff's Claim" said tiat the. 
demand was for MOE ¥ aue for services and comuissionsa as set 
forte in the Statement of Cleina, and that there was due to 
plaintiff from the defoerdan: a sum of money the exact amount 
of which was unknewn to tre plaintiff, We consider this ene 
tirely sufficiont under the 40th Section of tne Sunicipsi Court 
Aet. Ye should also hold it sufficient uncer a reasonable cone 
struction of Rule 16 of the Yunicipal Court, invoked by the 
plaintiff in error, if that rule were before us, wnich it is not, 

The main contention of the plaintiff in error, 
however, is on the merits, it anintains that the finding and 
judement are againat the clesr prenonderance of the evidence, 
Ag to this, we need only say that we de net aasent to this 
position, in eur opinion the matters that we have before re» 
cited were ouffieient to justify the Court in finding treat 
the Anderson Teck Company had ratified the employuent of cey- 
€Ts 28 4 salesman for it under the terme acde, it sccepted 
the benefits of the eaploywent and ia estopped to deny it, 

it 44 vigorously argued thet because Seutman and 
Gale, now Secretary and Vice iresicent of the Anderson Tool 
Company, separately awore that eyers never was Gaployed by 
the anderson Tool Company, and Besse lL, Morris, a bookkeeper 
far the Anderson Tool Company, shen uaked: 

*{ will osk you to state now whether or not there hana ever 
been any one by the name of C,0,2eyers aployed by the Andere 
gon Tool Company”, answered, "Hot in their sirect employ- 


the scale was heavily turned in favor of the defendant, 
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So further support this position it ie pednted 
cut that Zestman and Gale, woo at tne time of the sales in 
gueation were duing business @S partners in St, Louse, tegen 
tified also tnat durine that time they controlled tie entire 
output of the Anderson Tool Comprny; that Ferticok worked for 
thes, and Hevers must auve worked, therefore, either for 
Yertick or for tham + not for the Anderson Tool Company, ‘Ye 
do not think that e211 these things esparateiy ane teeether, 
even fortified by the stipulation that if Pertick had been 
on the otand he would have sworn that he wag “sales agent 
for Hastuean and Cale", rendered it imperative thai the trial 
Court should have held overborne the matters before recited 
om which pleintiff® relied ta eatabliah Kis elain, 

Ne. EnGtmarn also testified that he had been gone 
nected vith the Anderson Tocl Company as Seeretary only since 
Bey 1, 1013. Wr. Gale also ewore that ne nad Seen connected 
with the Anderson T®ol Company aw Vice sresident only since 
May 1, 2¢11, Yet thore were introduced im evidence in re 
buttal a2 letter dated vay 17, livlc, signed festwan & Gale, 
written on « letterhead reading: "Yhe andereaon Tool Company, 

Get Hooven, iresicent, 
AeGe Gale, fice~i resicent, 
i, Dagtoan, oearetary, 
Bb. De Baenuel, Treasurer’, 
and another on the game Letierhead dated June 15, 1910, end a 
third dated Avril 4, 1¥LL. These letterneadsa do not differ 
et ail from thove under wilch otner lettere of bagtman & 
Gale were written at Later dates- Besides this there is in err 
dence a formal contract apuointing ea “Sales Agent® on April 
41, 1910, not for Eastman @ Cale’, but for the Anderson Zook 
€g., and this contract is signed, “Anderson Toc) Co,,. varty 
eof the Virst vert, By Yaatman é Gale.” Yhie 46 in the face of 
@ distinet sassertion by Kr, Tastuon in his deyosition that 


 Sastman « Gale had no autiority to employ any salesaen for 
yen 
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the Anderson Toul Company, or to sake any contracts for the 
Andersen Tool Svumpany exeept contracts with the purchasers 
of machines manufactured by tne Compeny, and that Prom Oc- 
tober, 1908, until Januery, 1911, neltner the fim of Saste 
nan & Gale nor either of them employed any salesuen for the 
Anderson Tool Company. 

Perhaps the discrepancy between the statements 
of these witnesses and the representations sent out under 
their nemes detracted in the mind of the trleal cudge from 
the force of the poaitive aasertions on suich defendant re- 
lies, ¥e can not aay that it should not wave done so, note 
withstanding the highly aggrieved tone which the defendant's 
counsel magumes concerning it in Sis areument. 

Certainly the letters and the contract sent out 
by Eastman & Gale were impeaching cocusents, beacause they 
showed representations by them contrsdictury to thede statee~ 
mente in their defositicns, *“¢ think they were properly ade 
mitted for this resson, and we do not think there sré any 
remarks or conduct of the trial Judge shown in tae record 
wich demand our animadversion, 

The sum due waa sufficiently proven by the de-# 
fendant’s own witnesses, The fact tant at earlier stages of 
the trinl the Judge rewerked that he did not have the date 
to compute # finding on, does not show that he could not 
afterward aceuire tbenm, 

The judpment of the bunieipalh Court of Chicago 
is affirmed. 


ABPIPUED « 
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Vhis 48 an appeal from a decrees of foreclosure 

entered by the Superior Court of Geox County Mareh 17, 3915, w 
The decrec provides for the sale of Lot G& in Joneenberger's 
Subdivision of Block 6% in the Subdivision of Section 19 - 32 « 
14, Gitusted in Cook County, under the uausal terme and condi» 
_tiona of a foreclosure sale, the proceeds to go: First: 
(after payaent of fees and costs) te satisfy the auount of 
$2636.40, with interest from the date of the decree, zccured 
by the morteage in the bill of complaint alleged and deserib-« 
ed, anid “sortgage"* thus described being in form a warranty 
deed from one Futrick Ahern and Bridget Anern, bis wife, te 
éobn Pooley, of the before deseribed promises, dated Lctober 
@G, 1911, seknowlcdged Getober 20, 1911, anc filed for ree- 
erd in tne Heeorder's office of Govok County as Soeusent ume 
ber 465924960 on Cetober Zl, 1022, at 11:34 A, K., according te 
the certificate of the Kecorder thereon endorsed, pegond: | 
(4f there sheuld be & surphus of proceedaj to pay J atrick 
Ahern one thousand doliors for a hosesteed estate wiich the 
decree finds me is entitied to in the prewises, subject 

only to ite waiver in the conveyonce; and Shing: (if there 


should ve « further surplus} to such disposition as the 
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Gourt might thereafter further order; the said further surplus 
to be held meantime subject to sues further order of the Court 
by the Naster making the sale, 

There was and is ne objection to this decree on 
the part of the defendants whe made the conveyance, Yatrick 
Ahern and Bridget Ahern; but there was o third defendant ine 
terested in it - the &, Kh, Stege trewery, the allegsticn of 
the bill ef complaint ageinet which waa ae follows; 


“Your orator further shows unto your Honors that 
subsequent to the date of the record of said deed from tne 
paid Patrick Ahern and Hridget Ahern, his wife, to your orae 
tor, The ¥, 4, Stege Brewery, a corporation, recovered a 
judgement by confession against the said Patrick Ahern and 
his wife in the fireuit Court of said Cook Tounty for the sum 
of toevit, sixteen hundred and five dollars and thirty-eeignt 
cents (£2605,38) and costs; that thereafter in the month of 
January, 1912, the said The F. RK. Stege rewery caused an 
execution issued woon said judsment to be levied upon the ine 
terest of the seid }atrick Ahern in the above desoribed real 
estate, and in pursuance of such levy the said presises were 
on, to-wit, the 6th day of Yebruary, 1912, sold by the Srere 
aff of said Cook County to the said &, K. Stege Brewery, which 
thereupon recovered from said sheriff and still holds @ certie 
ficate of such Gheriff's sale purporting te convey the seid 
premises, and your orator snows that the interest ef the euld 
B. &. Stege Brewery in aaid prenises is subject and subordi+ 
nate to the Lien and interest of your orster therein.” 


‘ne decree finds as to the claims of The lr. Hh. 
Stege Brewery in tiese words}; 


*The Court further finds that the defendant 
Patrick Ahern is seized anu entitled to an estate of hone- 
stead in the premises hereinafter described, subject only w& 
the lien of the complainant, and that the interest of the 
defendant The =. Kk. Steze Brewery in said presises ia sube 
ject and subordinates to the said homentead, ° 


fhe &, S,. itege Brewery nas appealed from tie 
decrees to thia Court and has aesigned tae following errors: 


Firet, ‘The admission of improper evidence. 

‘Second, The entry of the decree in favor of 
the complainant. 

Third, The finding of the Court that there we 
due the complainant 62836,40, whereas it sould have found 
thet a lerge part of thie sum was barred by the Statute of 


Lisitations, 


Fourth, “he finding ef the Court that the lien 


of the complainant on the presisea was paramount to the lien 


4 


Ot 
a 


é of the judgment in favor of the FE, &, Stege hrewery. 
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Fifth, The failure of the Court to find that the 
deed of conveyance under whieh the complainant claims a lien 
was a freudulent conveyance, mode for the purpese of nindering 
and delaying the >, HR. Stege brewery, 

Gixth, hea persitting the cumpiainant te offer 
preoef of @ subsequent preosise by the defendant FPetriek Ahern 
to prevent the bar of the Statute of Limitations sfter the 
proofs had been closed, cease argued and submitted to the Hage 
ter for his conclusions, 

seventy, in subatence the same as the Peurth, 

Bienth, Yhe finding that Patrick Ahern and 
Kridget anern are entitled to an estate of nomestend againat 
The ©, HR, utege rewery. 

Ginth, fhe allowing complainant the benefit of 
fraations of a day in fincing the orierity of hia lien, 

4a & preface to the disevesion of these legal 

. propositions, 2 siatement of the faata on which they are 
based is desirable, Yaase facie ore very simple , 

John Dooley, who was an uncle of Hridget Ahern, 
the wife of Patrick Ahern, ana about seventy-five years old 
at tre time of giving his evidence in L¥le, had nine years 
before that time, 16 September, 193, loaned patrick Ahern 
$200, which Ahern promised to repay with 62 interest, but 
Without stipulation Bs to tine, tous mexing it paysble on dee 
mand, in hay, 1955, Sevley lesned Ahern $450 more on @ simi-~ 
lar arrangecent, end in Aprik, 1906, $400 more, in August, 
1909, at the solicitation of Mra. Ahern, Dooley lent Ahern 
another $590. When he did so, the Aberns said they were trye 
ing to sell their property and as soon as they could sel! it 
they would pay with interest, it is not made definite by 
the testimony that, a8 the aster finds, tii8 was an express 
promise to pay “all of said leans”, but it is certainly « fair 
inference from all the testimony that the statewent about paye 
ment referred to 511 the various sume previously loaned a9 oubh 
as to the $500 loaned conteaporanecusly, Ke that as it may, 
there is testimony that on the next addition to the advances, 
wich was made in Vebruary, 1910, re becley told ir. Ahern 
that he would have to have all his money soon, together, and 


Mr. Ahern geid Be would cive it te him svon, that he expected 


hes 
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to sell his saloon iicense and his property and that when he 
did “sell the place” he would “pay every cent,” 

After Pebruary, 192G, Mr. peokey galled on Yr, 
Ahern for his money several times, <Amern in Getwher, 1910, tad 
booley that he oid not have the money but would pay it as acon 
89 he coulc weli Ais property. Theresyon Booley told him, "i 
heave to heave my money, i must be secured in wome way, and if 
you are gativefied to bell me the property and secure me in my 
money, tumt is all f wont, end a@ quickly «6 you pay me my 


money you can Anve your property; i don't want it, only my 
money," Thereupon Ahern and his wife oxeeuted the warranty 
deed foreclosed in this euit a6 & morignge to secure the va- 
rious beans and interest before recited, aggregating $2615.50 
at the time of the Hasterta Report, and E2436,45 at the time 
of the decree, The deed duly waived homestead exemption, it 
wee aoknowledged end recorded as recited in the dearee, 

Ahern had Geen in the Petail Liquer business on 
the precisees descrited from September, 1008, to #ay, lvlc, The 
lower part of tne two atory cbuilding on the premisea was used 
88 a drama shop, the upper part as a residence, in bay, 11), 
Ahern and his fawily rented both shop and flat to @ tenant, 
but with the purpese of veturning after the Lleape hod expired, 
He did return end gecupy toe preaises and teke up nis residence 
therein in Fevruary, Lvl: 

During the time that Ahern was concucting “is 
business on tae presises ne became indestad to the appsilant, 
The HZ, Kk. Stege Brewery, end with siz wife, Bridget Ahern, bad 


given to that corporation a judument note, and at leshl be Me 


ef the same day (Gutober 41, 1911), on whiew at 11:84 A, =. the 
deed herein forcolesed was filed for record, a narr and cognovit, 


based on said nate and warrant of attorney, and on which @ judg-~ 


“8 
























2 ie ‘emus hestpcnesiter depen eae 


si ‘ato fest “i i ahi hl hivinnss Diabet nid 
waee pith ne Siow gud vowem oct Laeanan a 
bicodae ‘ded eo Looe aoatioss aetedny ate ten tx . 


at “ites. att deat: #* rgb! pertoqortey MOY sia 
eeiaariow mle Lasbexo “ore Ghai baw sino wei 


OG rai ‘alts aay a oe poanldise: eae tae eere rye na ‘ia 


$f: ldb1Sqmens baateunci BeveHW ete: ea wat” 7" ox | 
,owrdah OFS at ‘bedloo+ an bebvoods Bam Hp et 
ho wieaiend Totipit Lhatex snd ak wede ‘bod atdiia eat 
ett” ,CEei Yad 69 COCK (sedasd get abet budkzosob @pa bas 
bets a6y eoainmpty oud a6 Said tts! ytete awe oAd to tig 
LOL , vat tL osMebidex Be be Pung ‘ey sar gone ae 
,Joened B oc f4k% bar yoda igod- bedaes YELAAT whet 
ePSTLUXe Bari seaal off tos he syste ardor de mdeonsre’ oat at 
Soqubiset Bia au oad hat eeeknong wee - veutseo ae weser | it 
ORE petalndet a : 

Gis Yaidoubaes Bee ayeiA Juds veh eRe gabe.” 
etnelievdun-ods of Beddohal eagoad: ou sill dl a ae 
“Par pater dendixe phy 4in-aae te jaetan vereuerd oes i Yd 
pit oh tare [ tn bee ,oton Timenseeh a notsanbeegs that bei 


re 7 





poet 


PPMP eR Can adbe gw”, (EOL Yew! ae 2 
i | gtbeoirses id ct nici S {busses to? horn? ‘ici TOs 
Mies. as ’ 2 eae 
phe a MOLI ne time eotzeree Yo WmereM te * ote bie we 
oe Dh cage i “al TAC ln | ; Re RRS rk as vende ae | pet tthe 





ment in fever of The F, &, Stege Srewery was immediately ene 
tered, were filed in whe cifive or the UGlerk of the Cireuit 
Court of Cock Gounty, Am execution afterwords issued on said 
judgment and & Levy vuscer it wae made on the premises dese 
eribed in the dead, Februsry 6, 1518, the preniees were sold 
by the Sheriff under said levy to Yee FR. , Stage browery and 
@ certificete of axle auiv iesued, waich certificate was duly 
recerced und is still owied by The E. 4k, Siege Srewery. 

the awsionsent of errox alleging the admission 
of imprene? evidence may ve summarily Giepowued of, it is 
supported only by the argument that it wae net in the exere 
cise of & reneonsble divereticon for the Naater, efter tue 
ease hed been declared closed and argument had been beara, 
te open it to hear evidence on a subsequent promise to pay loans 
which were barred by the Statute of Limitations, «e see no 
sbuse of discretion in this, There is no contention tnut ape 
Pellant was cut off fron atiempiing to uhoe the Gontirary or 
from furtuer argument of the proposition, And it was imva- 
teriai in any event, ‘the giving of a mortcoge te steare & Pree 
existing debt. will atop the running of the statute or revive & 
debt wiere barred, 

Apart from this nasignment of error, we gontene 
tions of the arpelleant seem to be five, it maintains: 

First, that the conveyasce or mortgage to Douley 
was fraudulent in fact, 

Segond, that i. is constructively fraudulent - 
fraudulent by o presumption of law against the Lien of the ape 
Peollant's judgement. 

‘thivd, that if this be not true, the conveyance 
is presusptively fraudulent in feet, and the burden mse upon 
the appellee to prove superior equities, wuic.. he did not GOs 


Fouxyth, that in the aceence of superior equities, 
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mo notice should have been taken by the Court of fractions of 
& day, The record of the conveymnce and the entry of the 
judguent should have been considered contemporaneous. 

Fifth, © homestead estate should not have been 
allowed the Aherns precedent to the lien of the judzment, 

Of any fraud in fect there is no evidence whate 
ever, ‘hat the amount of money found by the decree to be seq 
cured by the conveysnce was 28 4 matter of fnet lLonned by 
Dooley to the Aherns was abundantly proven, There may be suse 
picious cireumatances tending to show a desire by the Aherns 
to prefer beoley to tne Brewery and of o race of dilisenee to 
accomplish that result, There is no proof of tnis, for suspi-+ 
Gion ig8 not preof., But suppese it hag been proved ~ what then? 
Dooley's debt was as legitimate as the Brewery's, and Ahern nad 
@ Yight to prefer eiltncr, His choice of tne peracneal rather 
than of the business debt would not have been unnatural, 

ut because the conveyance was in form & warranty 
deed, eltnough in Pact a mortgage, it was, it is urged, con~- 
etructively end conclusively a fraud on the rights of the ape 
pellant and must ve postponed to them, 

We knew of no rule of law requiring or justifying 
this, 

"he warranty deed was cunatructively fraudulent #8 
& warranty deed, but it is not asserted nor treated in this 
litigstion as an sbaolute conveyance, ani to the extent of the 
Bcetual consideration it should not be vacated nor set aside, 
Beidler v, crane, 155 111, 92, 

Tne application of this ruie is not avoided in 
this case by the fact that in the oriyinel bill to foreclose 
after fully deserising the conveyance as @ mortgage, al trough 
in form 2 warranty decd, and asking a foreclosure of it 48 a 
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esution added to the prayer an alternative request, “or that 
in the event tine aforesaid deed to your orator shell be cone 
etrued by the Court as constituting @ trust instead of » morte 
gage, ‘hen that the aforesaid levy and certificate of sale 
thereon may be cancelled and set aside as a cloud upon the 
title of your orator to amid premises, ond that your orator 
may heave euch ather ond further relief in the premises as 

the nature of nis case aay require and as to tuis Court siall 
seem agreeable to equity.” 

Even if tiis alternative prayer Lad not been 
atricken out by amendment afterward, it could not be said to be 
eny attempt to assert or use the conveyonce as carrving an ine 
defeagible titie. 

Ner do we tzink there is «ven a presumption of 
fact that the deed was made with a fraudulent intent, neces 
sary for the complainont to meet by assuaing the burden of 
provf te the contrary. But if tnere isa, the burden has been 
aseumed and sastisfactorily borne, The stories of booley and the 
Aherns alike show ne attewpt to throw the seourity into the 
form of an sbuolute cenveysnee for the purpose of defrauding 
Or delaying creditors, but merely ao irreguler but not unnatural 
nethodof giving end seeking security for « legitimate and sorit- 
Orlous purpose, and, at the utmost that can be Baid of it, an 


intention to prefer one Llegitisiate debt to another. 


fhe position that no notice should nave veen taken 
by the Chancellor in this cxse of “a fraction of a day" « that 
is the 27 winutes between tne reeord of the deed and the entry 
of the judguent - is not well taken, 

we de net assent to the argument of the appellant 
that aome other auperiority of equities must appexzr or the liens 


Secured on the sane day at different hours will share equally. 
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“ghenever it becomes important to the ends of justice, ox in 
order to decide upon confiicting intersata, the Lew will Look 
into fractions of a day ae readily ee into fractions of any 
other unit of time", iu the lenguege of tne Gupreme Court of 
lilinoia in Groavenor v. sagill, 67 i111, 240, ond neo better 
atatement of the rule could be msde, 

As for the homcatead eatate allowed Ahern: as 
against the apoeliant’s claim, the counsel for appellant can 
only aay that they do not believe the testiscony concerning his 
intention to return to the premises wuen ne left then in L910, 
Suspicion, as we nave hereinbefore anid, does not take the 
Place of proof, and we do not think there is amy evidence to 
overcome the testinony that was given, 

The remainder of the proceeda of tie foreclosure 
gale, if there be any, after Docley's claim ond the homestead 
@ateate are satisfied, is to be paid into court, where it will 
be subject toa the rignta to be established or to be established 
by the Brewery; but = tiink that the kaster and Cuanceiloxy 
were rigit in the priorities decreed, snd affirm tne decree, 

*e da not think the case one for dawages for de= 
ley caused by a frivolous appeal, but on acccunt of some omige 
Gicns in the abstract furnished by arpeliant of aeiters which 
the appellees at least might properly regard as material, tne 
costs assessed agoinat the appellant should include an niicve 
anoe for the additional abatract fur ished wy “tne Appell oe. 
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JACOB FEDER, j 
Defendant in Error, j ; 
, } Y SRROR TO THE MURICIPAL COURT 
VGe je 
% P| GF CLIGAGL, 
CLARA GREENBERG, ©. ?) 
Flaintifg in Error.” ) «~~ +r A 4 
\ jg Awe ft telile | 4 


ee 


MR. PRESIDING QUOTICN DRCUN 





DELIVERED THE OPINION OCF THE Cour, 


Bareh 26, 19146, Jneob Feder, the defendant in 

error herein, began » suit in the unicipal Court of Chicago, 
‘ against Clara Greenberg and &, Greenberg, iis cleim was 
Ve stated t: be $374.75, ita neture was,first "a balance due 
for labor and material furnished to defendant under a written 
building agreement dated haren 16, 1912, between vleintiff 
/d and defendant, a copy of which is hereto atteched", 28 the 
Statenent aseys, "wnieoh ia for the sum of 750,75." Tne 
copy attached purports to be a contract between 2b, Creenberg 
and J, Feder. The rest of the $574.75 was made up of £56 for 
“columns furnished by plaintiff to defendant on said builde 
ing” end ($268 for *hordware furnished said building by the 
pleintiff fer the defendant,* 

The affidavit of plaintiff's claim ie to the ef- 
fect that the nature of plaintiff's desand is *for balance due 
for labor and material furnished to defendante by plaintiff 
end for laber end material as above atated”, and that the 
amount due is £374,75,. Cloera Greenberg and >, Greenberg 
fefter the service of precess on the latter) both entered 
their appearance and for cach “engawin }, Cohen filed an 
“affidavit of Herite.* in one affidavit he stetes that he 
is the agent of the defendant &, Greenberg, and that the de@e- 


fense of seid 8. Greenberg to the plaintiff's demand is that 
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he is not indebted to #eder in any of the sume mentioned in 
the utetement of Claim, in the other, Cohen gays the same 
thing for Clara Greenberg, but adds tiat Clere Greenberg de# 
nies “that she has had any dealing or contracts either verbal 
or written of any kind, character or description with the said 
plaintiff," 

June 12, 1913, the bunicipal Court sitting withe 
out a jury, the defendants being absent and not represented, 
heard the cause, found the issues agpouinst the defendants and 
entered judgment for 374, 

vune 19, 1913, the defendants moved to set the 
aforesaid judement aside, ‘The Court sustained the motion and 
vacated the judgment. 

The record then recites that on iovember 17, 1v1ld, 
on motion ef the plaintiff, the suit sau dismiased against 
b, Greenberg, and further that "Clara Greenberg being absert 
and not represented”, tie case came on “in regular course 
for trial before the Court without a jury, esd the court, 
after hearing the evidence and the arguments of counsel 
and teins fully advised in the presiises", “finds the issues 
against the defendant Clare Greenberg", and entered judgmert 
ngainst her for 2374,75, 

The defendant Clarn Greenberg has sued out a 
writ of error to reverse this judgment, and a transeript 
Bhowing the above proceedings was filed as @ return to the 
writ, But no "Bill of Exceptions”, “Statement of Claim" 
or “Stencgraphic “eport", or anything answering to or tasing 
the pleee of the seme, has been preserved, 

The plaintiff in error has ande an assignment of 
errors based entirely on the statecents thot the finding of 
the Court is contrary to the law snd the evicence and that 


the Court ned no jurisdiction to enter judgment by default, 
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Nothing ia suggested to sustain this last position, but it is 
immaterinl, fer there ia ne "Judgment by defavit” shown, On 
the contrary, the judement defendent wae in court by appearance 
elthough not agtually present at the trial, and the judgment 
was given efter evidence ené argumenta had been heard, 

Hor ean we find sny reason in this record for say- 
ing the finding of the Court is contrary to the evidence. We 
do not know what the evidence was. eo bili of excertions hss 
been preserved, 

The ergument of plaintiff in error seems ta be that 
the Jtatement of Claim shows the claim under one construction 
ef the statesent to be wholly, and under anether partially, 
founded on oa written agreewent wiich only 4, Greenberg eigned, 
and that consequently any evidence, whatever it might be, whieh 
showed & claim axainet Clara Greenberg slene must heve deen ine 
Competent end insufficient te found the judgement on, ‘Vhis by 
no means fyliows, “here might be conclusive evidence showing 
the assumpticn by each defendant ef the promises made by one, 
or evidsenes that one af the original defendants was the une 
disclosed grinoilpal for the other, 

uxaetness and precigion in the statement of claim 
in ea fourth class esse in the Municipal Court are not ree 
quired, it is sufficient if the defendant is apprised of the 
nature of the demand ageinst Bim, Yariance is waived by fail- 
ure to object, and tuough the statenent of claim is insecurate, 
reversal by this court will not follow if prejudice is not 

hown to have followed, 
“egleds Computing Seale Co. v, Tyden, 141 
111, App. 22; 
Schulze v, Gottechalk, 152 111. App. 20; 
Mepewell, Gtokea & Co, v, Wherp, 157 (11, App. 


165; 
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SeKina liousenold uhipping Se. ¥. Grand 
Trunk Sy. System, 162 111, Apr. 497. 
in the abaence of a 8111 ef Exceptions or State- 
ment of Frets or Stensgraphic hepert, there is nething left 
for us to do but affirm the judsment of the »unicipel Court, 
which is accordingly done, 
APPIBRED. 
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GREGON SHORT LINE, RATLEOAD ; 
GORPANY, ; 


Appellee. 
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UR, PRESIDING JUSTIOR BROW 
DELIVERED THE GFINION OF THE couR?, 


in the Kunicipal Court of Chicago on November 11, 
1932, on an inatructed verdict of a jury, the Uregon short Line 
Railroad Company, the defendant in tide omuse, obtained a judge 
ment of nil caplet and costs against the plaintiff, ©. &. Goote 
win, ‘The case vasa of tie first clase and the plaintiff prayed 
and was granted an appeal to thie Gourt, 

The gtajesent of claim sgsertes the plaintiff's 
Claim to be for desages to a large number of sheep and lambs 
Caused by the failure of the defendant “te pisee six double deck 
Sheep care for said .laintiff for the shipment of said stock 
| St Kvergreen, idaho, on September 1, 1910, in accordance with 
| an order given therefor by seid pisintiff to the agent of the 
| gaid defendent at iayette, Ideno, August 15, 1910, and accepted 
| by agid agent of the defendant.® The statement of claim proe 
| @@ede to allege thut the care were not placed at Evergreen une 
til Septexber 16, 1910, and that the dawages to the plaintiff's 
Sheep (sown in tueir loau of weight through the delay) with ea 
| Charge for the necessary extra services and bourd of & san, 
) Were $1201.22, 
an affidavit of merits denies any agregment on 
| the part of the plaintiff to place ears for the plaintiff at 


| Evergreen con eptember 1, 101°, it assertea furtuer that + 
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"The said defendant did not secept any order for 
the placing of gaid cars at the point in question in any sueh 
manner ag to constitute a contract for the furnishing of said 
Cars at the pisce speciffed; that the said station of vere 
green, idano, is net located on the Line of thie defendant and 
this defendent is not now and never was under any obligation to 
furnish eny cars to the eaid plaintiff or to any other person at 
that point, and that seid defendant's agent at iayette, idaho, 
referred to in plaintiff's asended statement of elsim did not 
heave any authority to accept an order, or make any sort of an 
errangeuent for the placing of cars at evergreen, Ideho, as 
aforesaid, = station located upon the lines of the Psecifie 
end Idaho Korthern Yailway Co,* 

The outcome of the triel - a pereaptory instruction 
oy the Court to find the issues fur the defendant - resulted 
from the fact that no evidence «as presented by the plaintiff 
which showed the authcrity of the agent at -ayette, denied by 
the defendant, while there was affiruative testinony of an 
Aseistent General Freight Agent of the defendant (called by 
the plaintiff under Geetion 33 of the Sunicipsl Court Act) 
that any acceptances of orders for cara by the agent of the 
Short Line et Payette in 1910 (the yeardef the transactions 
involved in this suit) of orders for cars on the 7, and i. bh, 
Reilway were without authority, were for the mere accomodation 
of the shipper, and were transferred to the Agent of the 7. i. 
ff, line where the cara were to be loaded, 

We are constrained on investigntion of the record 
| te agree with the Court below. 

The evidenee shovs that Cocdwin, the plaintiff, 
was @ resident of iayette, Another resident of tayette named 
Short went to the station of the defendant at :ayette on August 
| 25, 1920, and told a Kr. Jeoimson, wie was the station agent of 
the Oregon Short Line Mailrcad Company there, that he wanted to 
| order twelve double deck sheep cara to be placed at ‘vergreen, 
Idaho, on the firat day of September following, six of trese 
| Cars were to be used by Short and aix by the plaintiff, Goode 


Win, in ahipping lasbs, Ghort told Johngon he wisned to be 
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sure that the cars would be there on the date mentioned, 
Otherwise he would not bring his sheep from the mountains, 
feed being poor around Evergreen, vouNGON told Shert to come 
in agein on August 23rd and he would know more ubout the cara, 
August gard Ghert celled on Johnacn ae requested, Johnson 
then told hig to come the following day ond he would then know 
about the care. On the following day, August 24th, Short and 


Gocdwin toxetner called on ‘rr. Joknaon, Johnucn then told thes 





that the cars would be at “vergreen on september let, stating 
to then that he had a telegram from the “dispatcher” of the 
Oregon Ghort Line at Naups that the cars would be at fvergreen on 
the date named, Hampe is a junction point of the oregon Guort 
line with e@ line running to Poise City and one running from 
Emmett to Murghy, but 14 is not a junction point with the face 
ific, & Idaho Nerthern Railroad, it is emst of Yayette, The 
Pacific and idaho Northern Nailrond runs from am pinee called 
New Meadows southerly through Bvergreen and other places to 
@ junction point calied Weiser, o town on the oregon Ghort Line, 
@ighty-five miles south of *vergreen and fifteen miles west 
of Layette, 

On September lst, Goodwin's ewes and lambs were 


at Kwergreen but the cars were not, usocdwin sayu that he 





| could then ascertain nothing positive ebout the cars and pre-e 

ferred to sel} kis lambs to waiting to ship them uimself, Sut 
| he acid thea by weight,to be computed wnen shipped. They were 
| Shipped as Goon as cara could be obtained. “he care were vot 

Obtained until certember 16, 1910, during which time the lasbs 
to be shipsed lost weight, 


It weoms to us thet reasen and the logical con- 





| Glusion to be derived by anulogy from the genera] dbotrines 
or agency coincide with the weight of autsority in sustaining 


this statenent, to be found in the opinion in ¢ulf, Colorads 


























od oa be» bigot + saa ssomxarew, peotansste oom an 
| mais od ‘bay 6488 gouguh a 
* shinies beats: | mealies. ne. betine ‘tsode by 
woud nest. bfubm, ‘$4 hao i pakwo (Lo? ead: moo Ay we ius oy 
bee St0dt ,AIoR Jou_MA veal pois tft ode pa aE 
mots diet aed) «aoeute, ,aesadob tt PARLE: ET: 4 
gtigate »dul qadueige: go goetgtevd 38 ad bLuow agag 
wat to “tedodagelh” eat sexi eexgein’d ppenpepone 
HO GEST_XOVs Js ad Livow ateo gid dads agen ga sakt stodp 
dreds Moyet. oi Lo dudeg aodjonu{, a ef sgaeh.. bones, tab, 9 
mext goionwy one. one ¥Fi0 eedot of Ambumue siaiehinns 
“on! Of Hddy Paloy seigogul, o soa ak sk sud, avcteraalt 
en7 «Soteyei to sega ai 2h. b6ar lion oigatpell e 
hatiso soelg s mort onus Snoxtiad meadevey, eae bona 
of seantg sedso bus maengteve dyuotdt ylaodtues aw 
(OL S4OHL avjes oAt HO owOd s . root bolieg Intogt 
seen BeLLn HoeITL? dite agenyREVe To Kénoe aelia ode yay, ‘ 
oxen sdaal dos ase esanauens otek: mitinbiia Oy. Aker 7 
ed Jac? evse alyhood son otew opa0 ont Jud cooraiavl 
9 Loe eteo MW Suods, OVidloog gusdtog ahasgooes. mods» 

iii. Mansi ped? gise of paitiow ot adam etd Shao, od be 
Stay Nest -begdids aadw Redaqans od ef, siatow Maa | a 
208 O80% STAD OA ,homdedde of HiwoM axed an aooe.s0 bagats 
Gba6l wis omit doddw anituh «20k gtd tedmasged,. oo hk aod 
10 Ieatgel ould, bie semen Jat ah ot panae. — ait al 
ganiwedh (atacsy oa) worl yao fate PARA, PE, ORM | 
amante ut BL Ydttondye Be. Siehow male foie @ Yong; 
Chg foo tiv ak sedakao omd ak Dawe oe a. premenes 




















and Santa Fe Kailwey Company v. Jodge, 10 Texas Civil Appeabls 
Reports, 545 


"A local station agent, in charge of a railroad 
company’s businesa at @ particulier atation, is presumed to 
have authority to represent the company in a1] matters cone 
nected with the transaction of its business at tnat particular 
station, cut he is not presumed te have authority to act for 
the company at other stations, ané when he atbespis to doe so 
his ect, unless ratified, will not bind the company.* 


This preposition was laid down in the case cited 
as applying to the alleged contract of the s'uticon agent in 
behalf of the Company to furnian carg on the line of his own 
reed, but st another atetion, If thia be the law affeoting 


such on alicged contract, & forticri, it is true tnot «a station 


ee 





agent has no such "implied," "presumptive", “aprarent® or 
®incldental" authority to make a contract binding “he road 
to furniwh cars at a particular date on a fereign road, 

There was no evicence in tuis case of express 
authority end nothing to show implied authority, ‘therefore, 
the burden was net (Rs plaintiff contends) on the carrier to 
show knewledge on the part of the shipper of Limitation on 
the power of the station agent wiich rendered Nic alleged 
econtrset inveslid. Such a rule only applies when the agent 
makes a contract within the seope of his apparent @uthority, 

fhe plaintiff mainteins that the telegram from 
the "dispatcher" at liaspa, which Jounson said he had received, 
ratified the promise of the agent, or that at least the testie 
mony concerning it should have been alloved to go to the jury 
as an elesent proper to consider on the question of the sgent'’s 
authority. Ye see no force in this, The dispateher at “oupa, 
go far ag is shewn, had no greater apparent suthority in tila 
Yegard « that is, in the dispesition ef cars on foreign rozd « 
than the station agent at fayette. The evidence concerning the 
telegram is indefinite, All that is axown indeed concerning 


the whole transaction is consistent with an understanding bee 
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the parties sat the tine that it was the “best informaticn* 
“ Possible anc not a contract which the Shippers were ebtaining 
from the ststion agest oa layette. 
Ser can the contention be sustained that the fure 

Bishing of cers at Pvergeeen on ~€pteater iéth was a ratificee 
tien cf «= contract to Have ther therecon Septesber ist. or any 
@vidence to go te a jury of such ratification. The teatizony is 
tmst sheep cors were furnished to the Pacific & Horthern Idaho 
Eailwsy by the oregon Short Line at-Yeiser, where they were 
Placed cn a transfer track, and that sfter they were so placed 

©regon Short iine Sailroad Company lost control of thes 
@nc that their distribution sas made by the Facific & bortnern 
Railway. 
| Complaint is made cf the refusal to allow or 
| Compe the witness Tuttle, the Assistant General Freight Agent 
| of the defendant, to answer certain questions which were asked 


Bim by the counsel for plaintiff. e see no reversible error 














| dm the rulings. The questions concerning recepticn of orders 

| by the isrette Sgent fcr the plecing cf cars on the Facific and 

| iésho rorthern failway in years previous to 192: » were allowed 

| @hG were answered, ‘The anewers did net sustain the plaintiff's 

| case, The questions ruled out were sisilar questions concerning 

| the reception of orders by a station agent at lampa for the placing 
of cars om another foreign road - the Idshe Northern Yailroad, 

|The court rightty nels then immaterial. 

| < The judgment of the Municipal Court of Chicago is 
affirmed. 


APPIREED, 



























inten: PE A oon 
wun a dos bentasua od { noldasdicn ME: ie 
‘eaoitisar 2 one Maar rodmed coe no a999y" & 8 weno 3 4 4 
wis xo Wak waaheann! needle Gd) RUE lea a 
eh yRorLiag2s otf .molinaltivet doves Yo ytul # 08 og of 
oiaht rectvil A. seRAet wt 96. bonnie see eee 
ORO Casts exer, <BPRRON; te, HLT, SepAh, SANIT, MMOL ey 
beonfq. os exvw yedd toda sods ban. ,kossd, retegmry need 
ands Yo fo7tmoo: deot, ‘Ynqmod baorilal omit drome 
Bias tOH o- ottioai walt: Ww ebam caw wonsuseegnnd ais. 2 
a 4 . | J enseei *ibelg vias 
no Wolia of sansetarnnine Secueetib reetnnt diana? 
Inegr ¢dyiowt Lwxened sastaiess odd Sieteiiicaiand odd 
boise oto“w doide aaoiseoup-aloize toweas of : 
Toure VidigwsveT co don. OF /PBsada le ian, soe a 
exebuo ko wete7qeoes, gasaroonco anghteaup ene . BALLET. 0 
baer ofthoas on? wo exes. YW gclasiq sis 16% Jdaoge abide 
hewolis omew .OLG4L oF auolvatyg prea A ow Last ae eeu 
aWWhivoielg edt macau tom Psd. HT AWR MS MATL bose, § wo 
antawetoa gaoltvesup teLiake oxew foo baton sacivesup ont e «et 
poleeig odd to% aqhe'! da sanpe solsesa 5 edt etabte to. : 
ehaowl kal euoddyok afebl edt - baos agiezot tons 
-efpliptanas meds b Log eitaaty, 
as ogevidy te med faqiokaus ods, Yo annanbal Sus es ae wa 








”~ 


> ss rh son | oe ia 
CEMAINMA cy To Ce ae va vat 





Pi wey ad »: 
bya led ald nmayoled 4 


Page a Lubes Ae Aas rae, 


S20 - 20255 


¥. &. SHORT, 





Appellant, 
~~ ; o TAL FROK TRE MUNICIPAL 
OREGON SHORT Line RATLRGAD ee ee ns 
CO., a corporation, 
iis ‘te 


t XY) : T “¢ 
‘ Ki é) G / ; fT 
* ia AY —. - ¢ A 6 } of 


vw 


BR, PRESIDING JUSTICE BROWN 


a At ic 
R 
i, 
=) 
ay 
Ppa 


DELIVERED THE GPINION OF THE COURT. 


Reference to the opinion in Goodwin vs. The Cre- 
gon Short Line Railroad Company (‘o,. 20256 in this Court; 
filed contesporaneously herewith, will show the transactions 
out of which this suit grew. 

Although there are differences in the records 
in the two cases, the chief of which is that in this cause 
the plaintiff did not examine Tuttle, the Assistant Ceneral 
Freight Agent of the Oregon Short Line Hailroad Company, 
there is notiing wnich diffcrentiates it in principle or in 
the rules of law applicable to it from the Goodwin case, The 
number of sheep was different and the damages claimed greater, 
there was greater delay in selling ond shipping and the ahrink- 
age in weight was greater. 

But for the same reasons set forth in the Goodwin 
case we nold that there was no evidence offered by the plaintiff 
B which showed the authority ef the agent at Fayette to make the 
r Contract that is elleged by the plaintiff as the pasis of his 
| elaim, and that therefore the jury were properly peremptorily 


instructed for the defendant, 





nh The judgment of the vunicipal Court of Chicago is 
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ie in the services not necessary to set forth, it contained 
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Appellee, * 
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SANITARY DMIKKING CUP COMPANY, ! 
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\ a 


@ corporation, 
Appellant. 
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19] vA. 1 50 
WU, PRESLOING JUSTICE BAG aN 

DELIVERED THE OFiNION OF THE COURT, 


The appeliont, the Ganitury Drinking Cup Company, 
a manufacturing corporation, under date of Nevember 6, 1911, 
4 made a written contreet with the appellee, Lord © Thomas, a 
corporate advertising agency, The contract provided that 
the app¢llee, hereinafter calied the plaintiff, should per= 
form for the appellant, hereinafter culled the defendant, 
certain services of « varied nature in the line of its 


¥ 


business as an advertising agency, and that it should render — 


said services upon certain teras and conditions stated, The 
— contract was of considerable length and provided for details 


these clauses among others materini to this cause: 


"Ye, the undersigned canitary Drinking Cap Come 
pany of Chicago, Illinois, in eonsideration of the advertis~ 
ing service to be rendered to us by Lord & Thomas as stipue 
lated in page one hereof, do hereby contract for this service 
for a term of one year from date upon the terms and condi~ 
tions therein and hereinafter stated. * * * * * * * 
We agree to pay Lord & Thomas the net cost to them (exclusive 
of publishers’ cesh discounts; for all space they rmrobaee 
for ue in publications piue a cowsissien of Fifteen per cent 
above that cost a8 compensation for their services, excepting 
where the net cost of spnee to thes rune less than 15 cents 
per inch, in whieh case the comission is te be twenty-five 
ae + + *£ t+ + eee hee eee mh” 
In consideration of the above services rendered to us by Lord 
& themes, we cuerantee to them that their commissions on this 
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year's business with us shall be equal te §1500 annually as 
pertial compensation for the expense they are under in inves 
tigating our field and planning our odvertising cawpaign, 

Ghould the oo paid by us te Lord & 
Thomas within tweive months from date of this contract be less 
then Fifteen Hundred Dollars, we agree twelve months from this 
gate te pay them in ¢essh tne difference between such lesser 
acount and Fifteen lundred Mellears.* 


The contract waa signed on the part of the dee 
fendent as fellows: 
vanitary Lbrknking Cup Co. 
harry \, Henan, 
vecy, & Treas," 

During the year, by defendant's own eotion, the 
advertising eontespinted by the contract was discontinued 
when the "Gocwnissions" provided for nad enly reached (122,42, 
There was ne default on thre part of the plaintiff, which dure 
ing the entire year was ready, viliing and able to perform 


the uervices according to the contract. 




















tm the 16th day of July, 191%, the remainder of 
the £15cu (which was indisputably long overdue if the cone 
tract above quoted wes of any validity) net having been paid, 


the plaintiff brought suit for it. 


Deeeaber 22, 1913, on an insiructed verdict of 
the jury it was given a judgaent for $1452.48, vhich represents 
thet valence of $1577.58 and interest for something over 13 
months at the Legal rate. 

we fail to see how any otner result could have 
been justified. The defense atated in the affidavit of merits 
filed in the cause was that the plaintiff ying failed to perform 
ita part of the contract - & contention in aupport of which no 
evidences was offered, and which was entirely negatived by the 
evidence in beholf of the plaintiff. 

the first é@efense actually relied on was that the 
written contract was never executed by the defendant. it is 


tained that elthough signed “Sanitary Drinking Cup Ce., iiarry 
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@,. Hehan, jecy, & Treas,", there was no proof that Sann or 


the Secretary and treasurer of the Company had any authority 





to sign any such instrument, As a corrollary or supplement 
ef this contention it is maintnined that it was error on 

the trial below to exelude an offer to show by the by-laws 
ang minute besk of the corporation that the Secretary and 
Treasurer was not authorised to execute the contract. The 
offer was properly rejected because there was no such defense 
get up by the pleadings as the non-execution of the instrument 
sued on by the defendant, Sanitary prinking Cup Company. 

The general issue of non-aosumpsit was pleaded 
by the defendant, but it was not sworn te, There was an afe~ 
fidevit of werits, but no affidavit verifying the plea or de# 
nying the execution. ‘the affidavit of merits docs not meet 
the requirement of Geetion 52 of the iraetice Act in relation 
to denying the execution of an instrument sued on, 

jiangen v. fiali, 44 i113. App. 474. 

the Bection mentioned applies ss well to an ine 
strausent purporting to have been executed by a corporation 
through en agent as to one executed by an individual, 

Home Flax Co. v. eabe, 46 i11., 156; 


Riehilieu Hotel Co. v. Encampment Co,, 140 





Jl3._ 248, Pp. 266; 

Firenen's ins, Co. v. Barnsch, 161 files 
| 629, 
| Shis completely disposes of this defence end of 
the assignments of error based on it; but it may be eaid that 


under the facts admitted by the Company it was otherwise futile 





te make it, ‘The Gompany acknowledged and acted under the cone 
tract and only ceased to de so when ite funds gave out, Exe 


press authority to anke it originally was, uncer the circume 


Stances, net material, 
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Another alleged errer seeus to be that the awount 






gue the plaintiff was less than the judgment, - that fifteen 
hundred dollars was “s penalty”, or, if not a penalty, “Li- 
quidated demages* for the breaking of a contract, which 
should be chancerized, 

There is no question of a “penalty* or of "lie 
quidated dsmages" in the case, The instrument promises to pay 


$1500 for the services underteken by Lord & Thomas as a minie 





mum, end sere if the commissions previded for ageregated more, 
The only breach of the contrast by the defendant 
was the refusal to pay Lord & Themas what it owed to them, 

7he @llewance of interest is objected to, it 
was properly sllowed, it become cue on“un inatrument of write 
ing" trelive months from its date. 

The want of a seak in the iostrument ia appare 
ently made s matter of objection to its validity. it needed 
no seal, . 

“here is nothing really material urged in defense 


to thia action or agninst the rulings of the Court belew, The 





judgment is aceordingly affirmed. 
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! ; ane FROM THE SUPERIOR COURT 
‘ Va, . 3 

} rd OF COOK SOURTY. 

PATRICK B&B. CURRAR, Z 
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\ f 1 ve D4 i ) A ° 1 8 0 
ER, PRESIDING JUSTICE BROWN 
DRLIVERED THE GPLHIOR OF THY COUNT, 


The deeree for divorce appealed from in this 

cause was granted for dezertion and extreme and repeated 

| eruelty. if it rested on the finding of cruelty alone, it 
certainly would be doubtful whether 14 could be properly suse 
tained under the evidence, Hut despite the vigorous austere 
tions of the defendant that the feult in the unheppy warital 
Life cf the partics wos not his, tut his wife's, and thet he 
was justified in leaving her house and cannot be said to have 
deserted her, we tiink, o9 did the Court below, that the come 
plaint of the petitioner as to desertion was made out. He left 
his wife on September 27, 1910, and never supported her or of- 
fered to support her afterward, %o much ia ad@aitted, ‘The bill 
was filed key 25, 1913, - more than two years theresfter. 

As to the cause he had to leave, the parties do 
net agree, but the Chancelior below, heving the parties before 
him, decided in favor of the complainant and we siell not inter- 
fere with his judgment. 

Yhe decree of the Superior Seurt is affirmed. 


APPIPE ED. 
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MICHAMi. F, SOHIAVURS, « 
doing business ae i, 
SCRLAVYORE & GOR, 
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AvpELLeea, ; 
ANE TAL PROM BRUHICIPAL CouUR? 


Vi ® ‘ 
\ OF CHICAGU, 
DORATO ZINGARHLIS \and 
#WALTA ZINGARELLI, \, 
Appellants. 
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KR, JUSTICK BAKER DELIVERED PRE OFINIOW OF THE count, 


in an action in the kunicipal Court tried withe 
out a jury,tue plainiviffs, sauquale and Kivchuel ¥, S¢ulavone, 
nad judgment against voneto and Amalia cingerelid for 71424,64, 
te reverse viienh the defenicntsa prosecute tuis writ of error, 
The grounde of reversal urged are, Tirat, tant the 
Court erved in adwitting a certain ledger leaf in evidence; and, 
second, iheat the judement is sgminat the weight of the evidence, 
The atatenment in the sbsetrmet thet the Ledger leaf 
in question was oduwitted in evidence over the objection of de- 
fendants, is not austained by the record, The leaf was offered, 
adzitted in evidence, anid made o part of the record sithout obe 
jection on the part of tne defendants, Shen tia nad been done 
defendants’ counsel snid: “i think these three Ledger Leaves 
are objected to,” Tudo was not an objection, No rmiling of the 
Court was asked fer or made ani the judgment ehould not be re- 
Versed because of the mdwisaion of the ledger iva? in question, 
fone the items sued on were twelve notes of the 
Gefencants to Settigliero amounting to y4du,. The Zingerelilis 
@aployed Lotiigliero to do work for them on oa certain building, 
for which they were to pay him $600, He was paid G15 in cesa 
and the notes in question for 4456 given Gim for the rexainder 


of the contract price. Flaintiffs in error contend thet the 
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roof of the bullding leaked aftde tie work was dome and tat 


therefore there was & total fuilmre of consideration, The 


eonsideration for tie notes to Pottigiicre wae his promise toe 
the Zingearellis to 46 certain work, if he did not keep ale 
promise he wae liable to the« in demages, but such breach of 
hia promise would not constitute a failure of consideration 
for the notes given him by the Aingereilis. er do we think 
that there wae a clear preponderande of evicence thet there 
wag on accounting or accord which ahould prevent the recovery 
on these notes, 

@hile the evidence is conflicting, we think taat 
from it the Court aight properly find that the defendants 
were indebted to the plaintiffs in tue full amount of tas 
recovery, and that there is no error ef procedure sufficient 


to justify # reversal ef the judgment, ond it is tnererore 


affiraedc. 
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EE, He GOHRSON, Prustes of the 
Estate of 7. 7. BGORINLYY, Sankrupt, 
Defendant in Lrror, 
EARCA TG THE MUNICIPAL 
VS, 
. COURT OF CHICAGO, 
ARTHUR FEILCHSNVELD, F ; 
Pleintiff in Yrroer, 
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ER, JUSTICH BAZEE DELIVERWD THE GRIRICN OF THE CounRT, 


Thia writ of error brings in review a judgment 
for the plaintiff “schinley against the defendant eilchenfeld 
in forcible detainer entered on a directed verdict, annah 
and Hoge rented Fresm the awner in 1905 the entire floor of a 
building end about 1906 leased ts the defendant a portion 
thereof 15 4 58 feet, wile he Be» since occupied, in 1909 
fianneh and hoge leased to Flanigan a portion of said floecr 
edjcining the presiges eccupied by defendant on the south and 
east for a term of five years from hay 1, 1910, Flanigan, 
with the consent cf the Lessors, assigned his lease to Sloom 
danuasry 19, i910. Bloom leased to defendant arch S, Ldlc, & 
space ebout 15 & 25 fect sdjoining on the east the prenises 
leased to and esnupied py defendant, September la, 1910, 
Bloom, siti: the consent of the lessors, assigned the Flanigan 
lease to Lane, The lease of the spece 15 X 25 feet made by 
Bloom to defendant appears to have been cancelled by consent 
of defendant and Lane and Lene, August 4, i911, leased to dee 
fendant = portion of the apace Leased oy Elcom ts defendant, 
approximately 15 feet square, adjacent to the premises leased 
te defendant by Hannah and Hegg. April 27, 1912, iane, with 
the consent of the lesaora, assigned the Flanigan lease to 
Duggan, Lugean and iclarty oce.pied for a saloon the premises 
®riginally leased to Flanigan, with the exception of the 16 % 15 
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feet leased by Lane to defendant until in Nareh, 1lvld, they 
-joat their license, Yney paid the karch rent and Hannah and 
Hogg sued Flanigan for the April 1915 rent and recovered, 
April 16, 1915, Hamnah and joge leased to plaintiff lerinley 
for @ term ef two years from kay 1, 1913, the premisea crige 
inally leased by said Lessors io Flanigan, 

This eotion was brought by Yeaiiniey to recover 
from Peilehenfeld poasession of the apage 1° feet aquere ade 
joining on the east the presises 15 % 56 feet orivinally 
leased by vanneh and logs to defendant. The defendant in 

Cerror has net filed a brief, but we think it arpears that 
the Sourt da reoted a verdict for the plaintiff on the theory 
that tie lease to Flanigun had been forfeited and that *here- 
fore the isase from Jane to defendant for the premises in 
controversy hed become void snd of no effect. The lease to 
Planigan provides that : 


*it 6 expressly agreed between the parties that 
to that, if defanlt be mode in tine payuent of the rent above 
reserved or uny part thereof, ov in any of the covenants and 
Bereenents herein contained, to be kept by the second party, 
it shell be Lawful for the firet party, or the legal repree 
sentatives of anid party, at any time thereafter, at the elce- 
tion of asid first party, or the legal representatives thereof, 
without notice, to ieolare enid term ended, and to reeenter 
gaid deained premises, or any part thereof, either with or 
without process of law, and the smid second party, or any pere 
80h or persens occupying the same, to expel, re ove and put 
out, using suck force as mey be necessary so to do, and the 
aaid premisea agin to revossess and enjoy, 25 before this 
desise, without prejudice to any remedies which might othner- 
wise be used for arrears of rent or preceding bresch of coves 
nants,” _ * © * *4ndg-in erder to enforee a forfeiture for 
nonepryment of rent, it ahall not be necessary to make a de@- 
mand on the aase day the rent shell become due, but a failure 
to pay «t the place afcresnaid, or & demand and refusal to 
pay on the sane day, or at any Lime on any gubsequent day, 
shell be sufficient, and sali be dessed a forfeiture for 
nonepaysent of rent; and after such gefnult and torfeiture 
shall be made, the second party and all persons in possession 
under hig shall be deezed guilty of a foreible detainer of 
said presises under the statute.” 


% whe rent for April, 1913, was not paid when due 
and tne failure tc pay the rent when due by the express proe 


vision ef the Flanigan lease conatiiuted a foreible detsiner, 
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Gueh sn agreement is binding on the lessee and those claiming 
under him; s» the action for fercible detainer will lie on the 
sinple proof of the nonepayment of the rent reserved, 
Repen v, Hinehcliff, 131 i11., 468. 

Feilehenfeld hae only the rights that Menigan 
had,for his sagsignees could transfer only the rights derived 
from the *lenigan learse subject to the canditions and previsions 
of that lease, and the cause stands as though there had been no 
assignment of the lease and the suit hed been brought by Le 
Kinley against Flanigen. it appears that at some time e 
whether befcre or after “ay 1, 1915, does not appear - Flanigan 
paid to Hannah and Hogg the April rent due under the lense to 
him; but the payment of rent aceruing before forfeiture made 
after forfeiture duces net effect tne forfeiture, if there were 
any facta connected with the payment tending to show a waiver 
by Hannah and Hoge of the forfeiture, it snould have been shown 
by the defendant. There is no such evidence in the reeord, 

#@ think the Couet did not err in directing the 
verdict, and the judgaent is affirmed, 
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WILHELEINE EERRBANB, 


a Defendant in Error, 
VS. \ 
ANTON EREST ana MARGARET HA 
ERNST, 
sloaintiffs ‘dn Error. 
\ he 





BRAG! TO MUNICIPAL COURT 


i OF CHIGAGU, 


/1911.A.171 
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BH. SUSTICE MOSURELY DELIVERED THE GPINIGN OF THE COURT. 


\ Plaintiff brought suit for desages for injuriee 


sufferc’i from being bitten by a deg Belonging te defencanta, 


Upon trial ea jury found the 


defendants Liable ond averded 


Plaintiff g20c. Judgement was entered or the verdict, 


The testimony showed that while plaintiff was looke 


ing for the defendant, Anton Ernat, upon the prenises where he 


resided, for the purpese of inquiring of him concerning rooms 


for rent, she was pitter by the dog, shich wan chained ear 


the entrance te the uudl ding into whieh pleintiff® waa going. 


Defendants aaserted nonliability en the ground that 


plaintiff wae a trespaseer, 
contributory negligence, 
reagonably ceuld find from 


tions, 


We think $106 would be ampli 





and alao that she wea guilty of 


@e are of the cpinion that the jury 


the evidence against beth contene- 


Compleint is mede of the court's instructions, but 
he objections to then were aede upon the trial. 

Vowever, we hold that the amount of damages awarded 
wee excessive. isintiff received » small bite on the leg, 
whieh heeled without unusuel delay, ier claim of resulting 
injury te one eye is hardly suatained by the evidence. she 


testified to nervousness and shock, whieh is not improbable, 


@ cumpensation for what she has 
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 guffered. If defendant in error will within ten daye from 


a 
thie date file # remittitur of $200 the judpment will be 


 ~«affiroed; ctherwise it will be reversed and the cause re- 


 ~manded, 

APFIERER UPON RELITTITUR; 
; CTHERWISE REVERSED AND REVANDED, 
. . 
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BEHRNY L., STEIBKE, 
SLaintiff’ in Bregor, 


\ ¥3, 
FULIWS ZISERR, 


Defendant in Yrrer, 
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MR, PUSTICE WOSURELY ONLAVERED THR OFINLOR OF THE COURT, 


tleintiff claims defendent owea him £46 for money 
leaned and merchandise sold and delivered, Upon trial by 
the court the testimony of plaintiff in aupport of his clain 
was contradicted categorically as te each item by the testie 
mony of tine defendant, 

She trind Judge had better opportunity than have 
we to determine the facta from the cenflicting stories, He 
evidently was of the opinion @itner that pleintirf nad feiled 
to prove nis ease by the greater weirnt of the evidence, or 
that defendant's atory was more credible, Ye cannot say that 
his conclusion waa wrong, 

It is not error for the court trying a case to rene 
der 2 decision without requiring arguswent of counsel; and as 
to the suggestion that plaintiff was not allowed to make a 
motion for a nonsult, it ie sufficient to say that no attenpt 
te make such a motion appeara to hare been sade. 

*he judement is affirmed, 

APPLIED. 
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RICHARD HZ, SALTONSTALL et ol,,etc., { 
Plaintiffs in Error, 


GECHGEK HK. MEAD and the GEORGE 
Ey BEAD AGZHCY s “ENGs, 
defendants in error,” 
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RR, dUSTICH KESURELY DELIVERED THE CFINION OF THE COURT, 


Shie is an action of distress for rent, tefeni- 
antes Claimed tauat the property levied upen was the sole prope 
erty of the George HH, Head Agency, a corporation, and that no 
relation of Landlord and tenent existed between this company 
ond the pliaintiffe, pon trial, witaout a jury, the court 
found against the pleintiffs on the issue ao to the right to 
levy tne distress warrant and dissiewed the suit se to the 
George bh. Mead Ageney. On the same date on which the distress 
warrent wes levied the Mead Agency cemmenced replevin proceed- 
ings, in weieh the gocds levied upon in the distress proceed~ 
ings were delivered to it. iy @ stipulation beth the distress 
proceedings and the replevin suit were jeare by the judge of 
the bunicipal Court to wom tre distress proceeding had veen 
ascigned, the evidence being the same in both cases. The court 
found in the reslevin suit that the right of possession in the 
property was in the George |. vead Agency, the plaintiff. That 
proceeding is nox pending on review in thia court as cease Ko, 
19729, in wnien on opinion isa files tnhiz day, 

pen consideration of the fects we ure meved te @ 
Conclusion eontrary tu that reached by the trial court, Tnese 
facts are substantiaily ss follows: in Janucry, 1911, the 
presises occupied by defendants were leased to George H. Kead 


by a written instrument, for a term veginning way 1, 191i, and 
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ending April 30, 1924, At the time of making this instrument 
George Hh, Head ocoupied an office on the seventh fleer of the 
seme building (the Varquette Building), where he vas engaged in 
the advertising business under the nome of the George #. Head 
Agency. in Pebruary, 1911, ne esused hia business te be ineore 
porated under the sane nave, to-wit, the Geerge KH, Mead Agency. 
in this corporation George !. Mead aubvecribed for all of the 
copital stogx except two shares, wiich were subscribed for by 
ether persons but net paid for. By & resolution Geerge LU, ead 
turned over to the George {. Lesd Agency in payment of his sube 
Berintion to its capital atock a certain amount of cash snd 

the "ageets and geod will of the business heretofore conducted 
by me under the nane ef the George H. Read Agenoy.* Ameng these 
assets wae the office furniture which was subsequently levied 
upon by the plaintiffe in this proceeding. The resolution fure 
ther provided tras phe gerroration was to ageume all bilis paye 
able, consisting of the current bills. Gn or about tay 1, 1921, 
Kead and the corporation took pessesaion of the denised prenises 
and the business wae conducted as before, but under the name of 
the “George hk. Kead Agency, inc.," of wiieh George 1, ceaud was 
the president and general manager. le otner officers of the 
corporation or employees oceupics or used any j;ortion of the 
demised space, The monthly rental under the lease was tnere- 
after paid reguiarly and continuously for aome time by the 


George H, Head Agency through its cnecks, 


Ye hold that this conduct of the parties constituted 
am acceptance hy the George hi. Mead Agency Incorporated of the 
lease from plaintiffs to Mead, and the company beeame bound by 
ite provisions, This is in accord «ith the decision in many 


Cases involving a similar state of facts. Some of these cnses 
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are, Chapin v, Foas, 75 111, 280; Geks v. Onks, 16 i121, 106; 
falehn & Co, ve. Taylor, 142 I11, App. 46; Taylor on Landlord 
and Tensnt, sec. 10, Frets almost identical with the above 
were under consideration in killigan v. barlington Luaber 
Gos, 145 £11. App. 518, and what is siated in that opinion 
te be the law is direetly aeppliceble te the onse before us, 
Gther similer easea are Kefarlane v. Williaga, 107 111, 33; 
Webster v. Hiehols, 104 111, 160. 

Under the evidence and the law the trial court 
ahould have entered judgment agninst both defenaants. The 
-jud;ment of the trial court is vovexant anc as there is no 
dispute avout the emount due judgment will be entered in thia 
court against beth defendants for 7o6u, 


REVERGED AND JUDCKZNT HERE. 












i ml A 7" 


— - ; e ‘ 


13 ot or it 7 ten yous +48 BF 
F oe Cao Tonya? 70d VqnA ULRIKE 
evedi 919 Lite Keotene8 2 duo Ha von 16E 
Radia wedyat ined .¥ amREES ad b te 
- abeatse sass ab hedsse wt Sasiw Woes pee 
sa soe y090 ott pproeahpri 
38S Eft TOL F etoaiat eisai hi: saan 
Pe glee “AP BOL ye toctene Gy 0 

susvo fesn ond wat 8d ben asamiive ond rene 0%, 
ate dah eRe sealtamnahaumenntasaenoon:.) 
OC Rh ores a6 dna ~bowtered 2 grwoo Mixed wis dD 
“ahaa deingee 9d Like deseabe, eub tacoma sat suodsa 
eU8ES 40% asirnbaeted- see's 

{HOR TaRMORET ddA cme? ON ie 

woe Rok Waa eale soon bh 

Rehm y ‘ raed Nel) nh 
dani’ oid its od a t Gaal sled tyne, F ' 


























oie 
















ead) 34 al vind venian 







A ms a hiner 


Wie aie wi 









yyy pega): 
a? ety bei) shad Lowrie é . y 


en bch) ° ogee ” vas ’ 
ee ad AES Wowk a 

‘teen Aa ot Baar bee Eel gie ; 

™ a Beri aN opt) mt lek se % ‘ji : 


amu a5: it i 14 


¢ 





. 
FINDING OF FACT. 


The evart finde that tne defendant, George hi. 
‘Bead Agenay, @ cerpornion, aosepted the lease from plaine 


‘gifts tc Georges ©, Kend and Yecame bound by ite terms, 
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THE GHORGE Hy, READ AGENCY, 
Wefendant in Meror, 





BRHGK TG MUNICIPAL COORT 


OF GHICAGO, 


11.4. 1 76 





‘ MR, JUSTICN SeLyRALY OWLIVERES THE CPINIOR OF Thy COURE 
\ nis 16 the repievin auit referred te in the 


epinion thie day filed in ense ho, LO7LG, and this court 
being ef the opinion, sa therein expressed, that the plalm 
t4ffa in that suit (who are the defencmute in toae euit) 
were Gntitied te Judument aguinst the George i, read Agency 
{plaintiff perein) and sise entitied te the poaasesion of 
the furniture under the distres® warrant, ine jucdement of 
the triak cour in this case La reversed, 


REVERSED. 
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17 ~ 19919 FIROING OF PACT, 


The Gourt finds thet plaintiff is not entitled 
to the poasessicn of the gooda and chattels sentioned in 


the afYidevit of replevin and tne writ of replewin herein, 
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EQWARD SMITH, } 
Vefendant in Lrror, i 
; " ) ERROR TO MUMICLIFAL coURT 
Vae \ } 
5 j Us IGAGE » 
CHICAGO CITY RAILYAY 
COMPANY, 5 } 
Plaintiff in Error, } f 
ct f 
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BR. JUSTICN wesvRRLY BECIVERMD THE OPINION OF tHE GUURT, 

This ia an action to recover cenpensation for 
injuries received by plaintiff when the wagon he was driving 
was struck by one of defendant's street cara, siaintiff sad 
judgment for g9u0, 

The place cr the aceldent was in Chieage at the 
intersection of Zend sireei, which runs €ast and west, Auniend 
avenue, whien runs north end seuth, and Blue isipnd avyerue, 
whieh runs northeastgriy and southwesterly, cre#sing tais inter~- 
Section diagonally. On a woerning in August plaintiff waa driving 
forth on Ashland avenue appreaghing Send wutreet. The ear in ques- 
tion wag weet of Ashland avenue and coming eastward on gand street. 
When plaintiff reached 22nd street he drove in a northwesterly 
Gireetion serass the 22nd street tracks, Intending to proceed 
westwardly on the north side of Sund street, Lis two-norse wagon 
was heavily loaded with stone and he drove at a slow walk, There 
is testimony tending to show that sa he started te crosa the east 
bound traeks on Zand street the street car was about 206 er 250 
feet away coming at full speed, whien did not sleexen until the 
WEECn wes struck. There waa also testimony that no bell or 
G0ng was sounded, ulso thst the esr ran by the point at the ine 
tersection «hers a nusber of paseengers were waiting to board the 


car, 
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befendant contends that plaintiff was guilty df 
contributory negligence and that tnere wag no negligence in the 
mAnBgesent of the ear. We are of the opinion that undeg the 
circusstances these vontentions cunnet be Held ag matters of 
jaw; that this was a typical end greper gase in which the 
jury should pasa upon the canduet of the motorman and of the 
plaintiff. if tie jury velieved, as it might with reason, 
thet the motorman when over 200 feet avay saw tie neavily 
loaded wagon in the ret of crossing the tracks, and made no 
attempt to diminish the sreed of his cnr, we can see no force 
in the claim that the verdict of negligence is now justified, 
#2 mlso fail toe s6€¢ why the facet thet plainwiff attempted to 
Cress the tracks at this street intersection or that he did 
not whip nis horses into faster speea as he erossed the tracks 
must compel the jury to find the plaintiff guilty of contribue 
tery negligence, Uefendant had ne rights on this creasing su- 
perior to those of plaintiff, ana 4t 43 manifeat thet a heavily 
loaded wagon must move slowly, Ye hold that the verdict is 
fully suprorted by the evidence, 

it ie further claimed that the verdict is ex- 
Gessive. Flaintiff was thrown from the wagon and for a time 
apparently wae unconscious, Yhere waa injury to the chest and 
knee. He testified he was confined to nis bed thirty days, The 
knee waa badly awollen, Certain functional disorders appeared 
woleh gradually diminished, I docs net appear thet the amount 
of the judgment is excessive, 

it is argued thet the evidence aces not show that 
@ll of these disorders resulted from the acciaunt, anu it seexs 
to be thought that there aust be direct ana apeeific evidence mt 
only thet the injury produced these ailments but also how the 


injury produced them, Txe decision in Chicago Union Traetion Ca. 






Woywiins way TVienielg ted? ebartane daslaeted | 
eid ai onda igor oh view etedd sats ham qoemysigen. 
eat wébie tant cakeitee ony eT} Phe ot -Eeo ond Lo dam 
to esegean, os itn og deerme enol saesuon i 


683 Jolow AL o8Ro seqong bie faotayd a’ 
ant “to tine aaehdom off to toubnns od mnogu Beng bh 
,soeeer Ashe Sajim Ji ee ,howelfod yum ode we + Phivabatg 
yUsivaed. oft eae Yea CeOT. COR seve nest narod oa efit taut 

on Chas dre ,eitard writ aetenoto te soe odd ak nogew, dobaod 
Sexo of-pes aro oF stay esa Bo deoge orig. dy ketakd 0% tas a 
borteteut von vi: soneyityen te dothuey eid taut mialo esd 


rae <i Sle «4 i 
ef Sesqaaste Wisaieky Jody toe® odd yw 908 of oe : 








ekoars ets Senvous ed an bovge. tores?- eons seared. wae 
2 wi sae 
endiayneo to ytiing tTrisatel@ ada ont’t og eta oud foqued » 


| 
“#8 Gnieeeto-8iad no SoagLt oOo bad Jiabao Resi 


vilvedd- 2 janes Seutineae ei di One ,TBhinladg te eeous ot 
. sy ty: == 
ak doihear . ond: tails ‘bios ev .“iwoto s¥em donee noyew a9 
co ym ba 
,sonebive edd yd bes ronque 
wee Oth 
xo @i tolbuev ost Jest bominto todgant of 31 
' Hi errr wikia f be 
Sait sot bas néegar ene a6t2 avosds san beaters ph abd wie 
tih< vey 


Snes Seeiis: cio oF wevpak sew oroad soma loungers sow ee 


ody) «66jéyel Viarkisll bad eid of bones Imop say off beitiseos ou 9% 
tj citvyare 

becbAgye Grabioeih Levolsonws akagasd  .wo llows UUbAG. sam I 
Vey , i | ‘SIS i 

Siussom eit Sais ae6gen ton aceb #1: betaraied Titanate: . 
Saar Fe | 


. av leeaexe et saompbut “a 










wea 2 


fads were Joa Bogb. vitreb ive gar. THAs bougisa et 4 







oie Pet 


Chea J4 bite {Ite bho oad monk: bod Suewr eupbtoadd ouous prs . 
$a somebive oltioogs baw towed od damn oreils cage 
nie wed odie gud eisowlie esos hnewbexe wurtee porn tant 

200 s0idvoet?T nota cogeoind wh noleloeh edt ,aont boouborq 





v. May, 221 i111, 530, i3 Gireetly against the position of the 
defendant on this point, It io there held that it is proper 
practice to prove the condition of plaintiff's health at and 
prior to the time of the injury, and to follow that up by 
proof siowing the physical condition after the injury,end Leave 
it to the jury to determine the enause of the subsequent paysie 
ca) condition as # cuestion of fact. 

Complaint is made of a guestion put to the piuye 
gician, Sr. Halstead, with reference to the existence oF a@ile 
ments which the paysician could not see; but we think the 
gueation wee within the reasonable limits allowed by croaae 
exasination. 

other objections wre sade te the toatinony of 
physicisns, but eonsicering all the evidence aa te the character 
and extent of the injuries, we cannot say that errors, If any, 
occurring durin» the exasineation of the medical witnesaes had 
any tendency to influence the jury to bring in a verdict for a 
larger smount than would be worrented oy the undisputed festa in 
the case, 

Complaint io made of stuteventsa made by tie attore 
ney for plaintiff in the course of his argument te the Jury. Some 
of these sintenents were objectionable, as the court properly 
ruled. In & clese case on tiie facts acsie of theme remarks mignt 
be held as sufficient grounda for a reversal, in toe present 
case, however, we are not inclined to hold that whet vee aid 
worked to the disndvantage of tie defendant, 

There being no reason to disturb the verdict of 
the jury, and there appearing no reversible erreré upon tae trial, 


the judgment is affirmed, 
APFLIRKED, 
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ANGREY GOYT, 
Plaintiff’ in Krror, 
SRBGH TG BUBICIPAL 
¥S, 
’ GOURT OF CHIGAGO, 
HATIO“AL COUNCIL, KNIGHTS AND Lyte 
OF GEOURITY (a LOFPPOTaCION) » 
vefLendant in <rroz’. 
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Biiy GUSTICR BeQURELY DELIVERED THE OPINIOR OF THE counT, 


me Rann ree Man Mss Cr cnen Mnae” 


This suit was brought by plaintiff on a benefie 
Gisry certificate issued by the defendant scolety on the life 
of Hattie Goyt, plaintiff's wife, he origina) eertificste was 
iesved December 19, 1900, and was at timt time payeble @700 to 
the husband and 300 to Pligabeth Spring, the mother ef kre, 
Goyt, “n August @7, L9OS, the origins] certificate was ree 
turned to the defendant with a request from ire, Ooeyt to Seve 
the tenefits all onde payable to the plaintiff, thus leaving 
out the mother. Hrs. Gayt ned been declured insane by the 


County Court on April #21, 190@, end this finuing wae in 


fores when the certificate wme changed, At the death of 

es, Goyt the plaintiff claimed the entire proceede of the 
Gertificate, Elduabeth Spring claimed the amount provided in 
the first certificate, on the ground taet the insured was ine 
gane when the beneficiery vas changed, ‘The face value of the 
Sertificate oat the time of the deato of hra, Goyt was GY60, 
‘Plaintiff would net accept es full settlesent $672, being bis 
Proportion ef the orisinal certificate, end brought thia suit 
‘ for the whole rmount, 


The case has been tried twice. Upon the first 
trial the trial court directed a verdict for the plaintiff, 


but this was neld to be veversible error by the Srancn Ape 
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Pellate Court, oplnton appearing in 176 Appellate Court se= 


porta at page S77. Upon the First trial it wae claimed by 
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pleintiff’ thet the issuance of the second certificate, 
changing the beneficiary, was a new contrect, and also that 
the defendant could not eet up as a defense that bre, Coyt 
was insane, The Appellate Court held against plaintiff on 
both these propositions, The court slwo held that the aevie 
dence introduced by the defendant made at leaet a prima 
facie case that irs, Goyt wae not sane at the time the change 
was meade and that the burden of proof was thus ohbifted to 
the plaintiff to show that the ehange wae made during a lucid 
intervel, ‘The law of the cause being thue settled adversely to 
the contentions of plaintiff, tne iasue tried before the jury 
on the second trinl was aa to tie sanity of kre, Geyt on Aue 
@ust 27, 1908, at the fime she direoted defendant to dusue 
the new certificate, The jury was ef the opinion from con« 
sideration of the evidence tbefore it that she wae without 
guificient mental understanding to transact business at thia 
time, and @ verdict sdversge tc plaintiff was returned upon 
which judgaent wae entered, 

it ia urged in this court by plaintiff teat this 
verdict is contrary to tne weight of the evidence, ve do not 
agree with this contention, It is unnecessary toe narrate the 
Stories of the different witnesses, going into detail as they 
49 with the cenduct and apremrange of bre, deyt at and about 
the time in gucation, After having duly considered the ¢n- 
tire testiuony ve see no rengon te disturb the conelusion of 
the jury upon the question of the sanity of ire, Coyt. 

Complaint ia ande of the conduct of defendant's 
attorney upon the trinl; and in seme reapocte some ef the 
things said by him were objectionable, but nothing appears 
ef wufficient seriousness to justify a reversal. From the 
very relstiions of the contending parties sore or leas feeling 
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Rulings of the court on the sécissibility end com- 
potency of testimony are queaticned, but errors in this rege 
pect, if any, sre not sufficiently haraful to work a reversal 
in this case, 

The @cole issue being one of faucet, we are not pere 
suaced tiat the verdict of the jury #a8 not justified, and the 
judgment is affirmed. 


APFIREED, 
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BOLOMON SEGAL, 
Defendant in Error, 
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Municipal Court 
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‘Wh, PRESIDING JUCTICR BARHES DELIVERED THE OPIRION OF THE COURT. 


Thie was a suit by 4 lsese«e of & building againet 
the issecr for the return of s deposit of $256, which, by the terme 
of ths leeee, was to be held by the lageer until the termination 
Bhereot a6 eeourity for the purpose of indemnifying the laseor for 
the rewovel of the front of the buliding, ani se ta be returned 
with 3% interest per snnum unlese the leescr failed to restore ths 
$214 front "at the expiration of the leaee,"” in which event it eae 
ag be retained s¢ fixed and liquidated damages, 

the aes dive provided for e penalty of #10 each doy 


ths téenant held over, The caee was tried befora the court without 


a jury and ahexe FAG & finding und judgeens for $238. Di. eee 
Ps “ER oh uel ve nde ee ey 5 & 
Mee jo we tayetinany tended to shox onl at He emp {ration - 


Gf the leases, the iseaee offered to make the restoration but ee ig- 
terres from eo Geing by the leevor, that tha coset of restoration 
would have been $150, and that the leeeee ourrendered the keys five 
days after tha lezee expired, The court evidently arrived at ites 
finding by deducting from the amount of the deposit and 3% interest 
thereon to the date of the sapirstion of the luase the estimated 
Gost of reetoring the building and $50 for holding over, thug i2av- 
ing $209 on which the statutory interest to the dete of judgment was 
$35. | The computetion eesme to have teen eorrset and that te about 
‘the only question of fact in the case, 


é The argument for plaintiff in error ie predicated ai- 
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woet entirely upon the cisim that the damages tare uncertain, Ths 
only competeat evidenee on the estineted ceoet ef réeatoring the build- 
ing wee offered by plaintiff which from ite very naturs could ke 
computed with approximats certainty, thereby juatifying the court 

in treating the depogit aa a pensity ruthsr then liquidated damages. 
Thea juiguent will be uffirmed, 
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THE CITY OF CHICAGO, f 
Plaintiff ip Error, é 
) Error to 
Vie a Wunieipel Court 


) 3 of Chisess. 
g. A. ALLER, 4 ff 
Defengant in Error.’ 
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BR, PRESIDING JUSTICE BAUWER DELIVERED THE OPINION OF THE COURT. 


In 4 trial before the svart without a jury, defende 
ant in error was sequitted of the charge of disorderly conduct in 
‘Wiolation of one of the ordinaneas of the city. The seus charges 
Wae leo preferred and prosseuted at the game tine agninet one 
Charisse &. Selleck, growing out of the aame securrence, and with 
the same result. The avidenacs ant qusationa veing the same in doth 

cases, they have bean Consolidated in thie court for hearing. 

¥s bave carefully ¢xemined the sutire testimony ne 
Gannot esy thet the sourt*e findinge were xeanifestiy ageainet the 
weight of the evidences Its weight depended aainly upon the credi-~ 
bility of the witnesses, «hich the court hed « far better oprortunity 
to determine than wa have. 

Pisintiff in error compiaine that the court limited 
the nuaber of witnseses, Wo objection wae token to the court's 
euggeetion to that effect, but, on the contrary, counsel for plait 
tiff in error agpesre to buve acquiesced in it. 

Criticiow ie well taken to the fact that the court 
tock judicial notios of the bad character of 5 place in which ons 
Of the <itnesses at ons tiwe worked, but #4 do not think the error 
#8e euch sa wowld justify our remanding tie case for « new trigi. 


The saterial fact in controveray was os te who ~ere the aggreesore 


in a fight thet took plece between eaitere in a public reeort 


‘884 waid Aijen and Seileck. Civing due weight to the testimony 
f 


re 





Vi 
q 
ae 
Dt ee 


ain 


HS wear ait) sou ar ‘a 
‘nity tise oi ee yp 











Pay ie ws 


eae ee 


















ve F _ e 
7 2 


PROC GUT VO WOTeI¢o SHY GmaRVIIGG Bawths Sorted, 








“abneted qast 9 tuoKdte duuoo oda evoted Lettie wal |. 1s 
al eubs0e Uawbt0Ntd to eyrade edd Yo bedakupee som n18 
: @gtade ense off .xeho eff? Io seonedhito od3 to sat ol 
ae sicgunaaes ent? ease 0f9 te beluoesotg bas ber 






_ 


kia OWS Jinoe abd? af eeSabstocgaey xued eved a 
bike (mssaet esises ett hoatwere “limexas evad of 
edt taaiega (lteeliogn evev egatbact e'¢cye0 eg dada ; ; a 10 
- =tbexo edt aoqy qlotes bebmeged sdgtow asl  \eongbive oat toed 
‘wisutverge tested set « bed sxm0o odd dokdw ,eosmeagin ous te 

ovat ow neds oF a 
Basieli tauoo edz tas enteiqaoa 9779 ot Wseaiolt . 









o'22u0o ef) oF aeted apw modtoetde of -covsentiw ‘te ’ 





whale sot lvetveoe ,gratinee edf ao dud ,goette taded of £ 


tivoe edt todd tout edt of medeg Ihe ef muedetsitd 
i eon Aeide at wvalg » Yo tetesrade hed ed% Yo eoteon Lototbut « 


TWh edt Untd? tom ob ev dud chedwwe emte e90 29 aesventiy wt 
Ln -i@had eee © 102 DeHd 642 gatonenens 1 Ylives, Siwow ao # 





ae 





> Witness whose reputstion was thus attacked, «@ *#ouli etili 


Sot disturb the court's findinge, 
AYFIREED. 
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CITY OF CHICAGO, 
\ Plaintiff in Errer, 


va. Wunicipal Court 


; Error to 
of Chicago. 


CHARLES A. SELLECK, 
Defendant in Erroy, 


/ OT T.A.191 
4 1 y Refle  e/ J 
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‘ease 


MR. PRESIDING JUSTICE BARNES PELIVERED THE OPINION OF THE COURT, 


fhis cage wae consolidated for hearing with No. s0008, 
City of Chicapo ve. Allen, involving the same questions. For the 
réeagone stated in our opinion filed in the latter case, the judge 
Bent below #1ii be affirmed. 


AFFIRMED. 
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A, YOCEKAN, » ? 
| . Befendant in Error, 
Z Brror to 
Municipal Court 
af Chicage. 
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J. J. cONSIDIES 7 
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RM. PRESIDING JUSTICE EARRES DELIVERED THA OFISIO# OF THe COURT. 
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Pleiatirff tslee sued defendant for cosmissione cisise4a 

















9 have been corned by hie under a vertsl sgreesent with the iatter 
to procure = purchaesr ready, =illing end able to buy certain real 
etete oxned by defendunt’s mother. ne sf the questions st iaeue 
ehather pleintiff genes st the tiss of entering lato such a6 
lgreeeent that devfsndent “ae negotiating in tha eapacity of agent 

f whether that fect #s8 concealed frow bic. The caze question of 
fect @se raiesd on a*foresr trial and, wpon a review thereof by this 
ourt, & judgment against the defendant sas revereed and the cause 
ewanded, because, aneng other reasone, the court refused to instruc’ 
jury that if tas jury believed from the evidence thet defendant 

as not the owner of tie excperty, nor authorised to e¢ii or offer 

Lt for ezie, ahi the plaintiff 20 kage erier te his asgotietione 
with a prosractive purchaser, then ha could not recover... (See 175 
12. App. 613.) 

a Upon the escond trial, now under review, ths same 

tion of fact was in controversy, there being evidence tenaing to 
hos that plaintiff knee that ‘efendent sas dealing in the eepseity 
f ogent anly, end yst the court egein refused to give & like ine 
Straction. Sa other inetruetion eovered the eubject from the point 
of view of dsfenjant's theory of the caee. Tt ought mot to ba nece 


to bring the sams esee te this court t*ics on the same point 
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c/o ts the ee state of facte. The judgment ie 
(amd be quae vessndet for « nex trial. 
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Ca 





‘git 









ga : 


tasegbut edt ateat he tebe exmn with ak | 
fake vee 2 sot Debaaner eause’ a 


) 


i 


















a 


tein an pais 
cs eae > ede: ats oe see AS saan et? 
: : Sitriaes ao Sorelle ‘a 





“ass 
"AGi an 


rah 
re © , 2 She Blees al neen 
274% Seat! J euelete ei ee Pee te 
¢ ' ae die tadigs Se 5 Wiha» cae sewing ti 
; | 7 TR atid 0 heehee, aif diay iia +t a 
be a. 


> wir dutwltew gabe teed ee ieee 


v2) Cts wo? Pale Yee. 


60: 2 ee EE 


- 
aie ae 
‘ 
4 
oy b< 
um ’ 
> be 
+ 


Phone . 
ete as t 
ore 


\ om f J ; ‘ é y : 
179 - Sores v meres / 


tt new 
A. YUCKWAH, 

Defencent in Error, 

Error to 
V5, Wunieipsl Court 
of Chicage. 

3. d. CORBIDING, 

Piaintiff in frror. 


UR. PRESIDING JURTICE BARWER DRLIVERED THE OPINION OF THE COURT, 


‘ This #erit of error bringe up for review a judgment 
for #875 for commiseione claimed to bave bean aarned by plaintiff 
below ae a broker in procuring a #ould-b. curchaser, ready, riile 
ing end able to pay an aereed price for osrtain real ¢stats onned 
by defensant's mother. 

It sepeese thaé Yuckman, plaintiff below, went to the 
office of Considine, Gsfendant below, and aeked him if the property 
was for sale and obtained a prices thereon, end subeaquentiy brought 
two pertiee to defendant's office and thet they made an offer of 8 
less sum, which wae rejected, Plaintiff clainad that defendant 
Agresd to pay hin 3-$ par cent. commiselon , and that the parties 
he wae negotiating with subeequentiy accepted defendant's terme but 
defendant wowld not close the deal, Om the othar band, defendant 
Claimed that on plaintiff's firet visit he told him the property 
#ae for asle, snd that hie mother and not he #ae thé ovasr thergof, 
that after the offer aforeesid wae rejected, plaintiff requeated 
him to see if his nother could not take # ieee eum, and that he did 
not eee plaintiff thereafter until he ceme cleiming @ commission, 

| fhree iwportant rattere wera in cispute: i) The 
terns cf eaia; (3) shether dsfenient pereonalily promised to pay 4 


 COfsission fee; (3) *xhathsr he held himself out se the owner or 46 
@uthorized to e¢1i, 


Vv 
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In an inetruction on the lest satter,- “88 to which > 
‘thars was a clear preponderanca of the evidence in defendent's favor,~ 


the court esid: 


"The question of ownership of the property ie alto- 
gether immaterial; that is, if you should find from the evi- 
dence in the case that the defendant held himeelf out to be the 
duly authorized agent of the owner of the property, and that he 
had the proper authority to cell thie property, then he would be 
liable shether or not he owned the propsrty.*" 

Thereupon defendant ~squested the court to instruct 

@@ followas 


"The court instruete the jury that if you find from 
the evidence that the defandant, J. J. Considine, «ae not the 
owner of the real estate in question, and was not authorized 
by the owner thersof te e¢1l or offer the eame for sale, and 
that the plaintiff hed knowledge of this fact prior to or at 
the time he began negotiations with the rroepective purchasers, 
he cannet receTer, and your vardict must te for the defendant." 

The court refused so to tis 8 the jury and defend- 


&nt excepted tharsto and to thet part of tif Anetruction anying that 


- iy tae oo Cop te By 


the cunership wae imesterial, — 2 28 Se = 
ST apee + Brfis sent feroraceukes Serr 

ol FE? The ovnerebip of the property wae lomateris] 1” defend- 
@nt pereonally agreed to pay the coumlesione or held himeslf out 
&@ owner, but wae waterial for the jury's consideration ee support- 
ing the defense «tated in the refused instruction, that plaintiff 
knew dsfendant was mersly acting ee agent for the owner, If the 
jury believed plaintiff's evidence that there sae a pereonal promise 
by defendant to pay the commiasion, then defendant wae iieble on 
euch promize even though he did not bold himself out ae the owner 
Bnd divuiged the facts se to osnerebip. but if they celieved de fend- 
@ut's evicencs, which tended to negetive such s promiee and to show 
that he wee acting merely ss an agent and that defendant knew it, 
then the given instruction was misieading, sepecially as defendant's 
theory of the case was not given, end neo instruction ws¢ given se 
to the effeot of 2 persons] promise. 

Appellee callie attention to the cause of Sadler v. 


ee I 


Young, 75 Ati. 890, and Payne v. Teitchell, @1 1@, 360, But each 
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am be 


wae decided upon sn unquestioned express promise in writing by the 
agent himeslf to pay commiselicne, the sourt kelding that it wae not 
necessary te the validity of euch a2 contract that the promisor 
shoulda be the cwner of the land but that he wax Llisble by reason of 
his pereensl agreement to pay the commission. There, as in thie 
Gase, the fact whether defendant made a personal promise te pay 

the commiesione and the fact whether plaintiff did net knew that 
defendant wae merely aoting ae an agent in the tranesotion were 
controverted, ani the jury were inetructed that ownership of the 
property wae "altegether immaterial" without being given the theory 
of the defenes whiok made it materiel, the jury may have deemed 
Gefandant liable for the sommiesicone a@ven though he made no per- 
sonal promiee te pay thes, ard even though plaintiff knew be was 
merely seting in the capacity of agent. 


the judgment, therefore, will be raversed and the gauge 
Pemanded for « new trial. 


REVERSED AND REKANDED. 
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HARRY A. SELL, 
\ Appellant, 
Apesal from 
Superior Court, 
Cock County. 
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WR. PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


This wae an action to recover dameges for personad 
injuriec, in which, et the close of plaintiff's case, the court, 
On the motion of defendant, sxeluded thes testimony anc directed & 
Verdict because of the insufficiency of the deciarstion, Error is 
Well assigned to suoh action of the court a8 it je a eettied rule 
of practice that the eufficiency of « decleration cannot be tested 
in that manner, even though it be fatally defsotive, for, by pisad- 


ing to the merits the defendant admits ite eufficieney and elects to 





procssd to the trial of en iesue of fact. (Kiofesi v. RB. BH, Supply 
So., 235 Ill. 146; Buift & Co. v. Rutkowski, 192 id. 18.) 

True, av stated by appellees, a defendant by plesding 
does not waive subetential defecte in the deciarstion, and may take 
advantage thereof by a motion in srrest of judgment. But the fact 
thet he may do 6o does not affect the rule above atated, 

Avpellee claime that the motion to direct the verdict 
Was, neverthelees, properly given se the evidence showed contribu 
tory negligence on the part of plaintiff, It wae aleo open to the 
| inferencs that plaintiff wae in the exercise of ordinary care for 
hie own safety, and, therefore, preeented 4 question of fact for the 


jury to determine. Thie ie trus notwithetonding the dsoleration 





does not aliege the exerciee of such care for the verdict might curs 
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that defect.  (Chicsgo City Ry. Oo. v. Cooney, 196 id. 466.) 
The judgment will be reversed and the ceuee remanded 


for a ner trial. 


REVERSED AND REMANDED 
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WH. PRESIDING JUSTICE BARNES PELIVERED THR OPIBION OF THE COURT. 


Thies appeal in from « judgwent for $4,000 rendered ia 
QM action tc recover damerse on aesount of the death of ons Schirmer, 
Tesulting from s eoliision with one of aprellant's atraet care shile 
funning on ite weet tracke south on Ssedgviok street, Chicage, Deca 
@mber 31, 1811, after dark, at or near bat would be the nerth line 
of their intereection if Waet Beathoven Place, shich eaters Seageick 
@traet from the weet, croased the latter and wae extended east. 

The case dun aupudeted to the jury om plaintiff's evide 
ence alions, defendant offering nons but relying on the insufficiency 


Gf plaintiff's evidence to show either negligenes on ite part or se 


Y CAns Bore 
‘ 4 tar . 


exercies of dus care by decaaged. bi i 
BA 0 5, ly tae hoa i hie wife on the seat side- 
Walk of Sedgwick wtrast to go to a store next to the building on the 
orthweet corner of ths tvo etreste, A cold wind was biowing From 
the north and the deceaeed was talking with bis head down aa teati~- 
fied to by hie widow, She last eaw Bim at the firet roii of the 
S684 Sracks while ao walking, and esid tiet when he left the sice~ 
Walk, the car was about two hundred feet sorth, Shs 4id not ose 
the Collision and the testimony of the only #itnees who did throws 
littie light on thamain qusetione, A pxeeenger on the car testified 
| thst he feit the brakes put on euddeniy and @ joit immediately oitere 
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Wards, Another testified that the oar eae golag siewar and elower 
before the coiidaion, The sévers) witnessss tuatifiad that they 
heard no teli, and that the Gar was going at the rate of abhout eix- 
Or Gight wmiiea an hour. 

. It can probably be said that thera was evidsnece tende 
ing to whos negligence on the cart of cefendiant in failura to give 
warning of the approsek of the oar ana, perhare, failure te make 2 
timely efforte to atop it, and that there vas some evidence, though 
meseer, frem whieh the exerciee of ordinsry care by decenged for hie 
own eafety tight be infserred,aithough tha contrary might alse be 
inferres from the feet that he walked serose ths street with hie becd 
down when he could readily have eegn and heard the Gar aa did the 
Witeesees for plaiatiff who were about the same dietance from it 

at the time of the accident, out no sitnees appears te bave #eon 
@nough of hic movements to teli whether he walked faet or sic» in on 
effort to avoid a Goliieion. fhe only evidence that could te eid 
to relates to his xcvemente wae that given by bia widow, #ho seid, 
*He did not run ccrowe the street,* but *hen caked wiether he waiked 
fact or slow, replied, "Me gove faet alesyea,* which might iadicate 
what se bis ueveal habit rather than how he #as moving on the occasion 
in question. If, 2a the evidence indicates, be had only shout 
thirty feet to go during the time the car eae going approximately 
two bundred feet at the rate of eix or eight #ilee an howr and hs 
Walked as slowly ce two miles an kour,- one-third or one-quarter Be 
faet ae the cur,— he wowld bave reschad the poipt of danger before 
the car unless he etepred or the speed of the cnr was quickensd, 38 
to which there wee ne direct evidence. With no obatruction to & 
View of the car, he wan chergesbls vith the exereive of dué care in 
Crossing the atrset and locking out for = car, and the motorman with 
the exercises of due cere in locking cut for pedestricns ana verging 


them of the car's approsoliy Inseeuch sa the evidence on theas 


(points wae 20 close and in some respects so meager as to leave 
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much thet wae eesential for inference, the jury ehouia ave been 
iin with the greatest care and the rewerke of counesl should 
peeve bean kept within proger reetricticne. 
: The oourt refused te give tha following Anatruction 
“requested by dafendant: 
f "fhe court instruetea you that the ware happening of 
an accident, togethar *#ith proof of the eavreiae of ordinary 
‘ Gare by the deceased, dows not rolse a presumption of naglie 
sf gence on the part of the defenadsst, The court further ine 
‘ etructe you that plaintiff must prove the negligence aligged in 
his declaration or geome count thereof by a preponiersnce of 
the evidences before he can recover againet the defendant, ® 
; We thisk thie inetruetion ehould have been given box 
* 
@ause? there was much danger that the jury might supploment the 


“meagarnese of the evidence with such &@ prsausption, and the danger of 





i doing was increased by the character of the argument mece to ths 
yory by plaintiff's counsel, pecifie objection was made to hie 
“piluding therein to the fact that the defendant, though piesding aot 
guilty, had not produced we witmeseee pereona, vhow ite counsei is 
bie opening statement, waid were om the car end knew how the accie | 
dent bappened, Tha court overruled the objection to which exnasption 
Wee taken and plaintiffte counsel preecadad to dwell upon the fact, 
‘eoeparing the attitudas of the teo sides in rewpect to producing wit. 
Beewes to the occurrence, and later esyiag that defendant wew afraid 
te put its wotersan on the pitnesaetand for erose-exemination, This, 
too, wan objected to and the court overruied thecbjsetion, thus ne 
Couraging plaintiff's counes] to argu in effect thet cefendant wae 
Gullty tecauee it aid not call witnesses in ite power to prosucs, 
Thie w2e not (air nor proper argument and should not 
have been pereitted, axpectaliy after objection thorate, The ap~ 
proval of euch argueant by the court terranted an inference by the 
jury thet defencant's proof, if intredueed, would be unfavorable 


te it. A given inetruction to that effeet, where no tewtimony woe 






offered by defendant, seu desmed manifsetiy pr@judiciol in Smite v. 


Se Ry. Co., 163 111. App. 10, A refuenl of the court in 
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¥. Griffin Eboei Co., 168 id, S25, te inetruct the jury thet 


they would aot be turraated in drawing any inference againet the 





| defendant from the were feet that it offered ac evidence to the 
gery, wae ROld @rror, @speciaily ee the court remerkad, in refucing 
| the inetruection, that the jury sere "permitted to draw such ine 
ference." The court's approval cf such argument by overruling 


the objections thersto was quits ae prejudicial aa the agprovad 





given by instruction in the former cited cases, ana by the remorke 
| Made in tie iatter, Defeniant bad the privilege and right te 
| Stand upon ite ples an¢ rely upon the fact that the cause of action 
wae not eetnbliehed Gy the evidence offered on the part of piaintiffr 
(Condon v. Boboonfeld, 224 111. °86), and a6 etuted da Phatach v. 
“Bistech, 245 id, 484, "if the parties have @ right to triml by @ 
. ury on the lsaues made by the plaecdingre, the verdict must rast upon 
 @Videace or sant of evidence and not upen opening etatementa,* 
| 
4% Gafensont's raguest, the court inetreetead the jury 
"thet the fect that the defendant hee introduced no svidencs by way 
Of defenses Le not to reise &® presumption in your mind of the guilt 
Of said defendant," but, im the vresent exes, that ineatruction did 
hot curs the misohief done by that kind of argument, Ae atated in 
Agpei Ve Ch s &. Ey. Ge., RES Le. bet tary 
"The rule im thie state muet be regardedss gettied 
that misconduct ef counsel of ths character wentiones is oufli~ 
Gient coues for reversing « judgment, unless it can be esen that 
it did not reeuit in injury to thy dsfeated party. The quae~ 
tions to be d4termined are, therefors, whether the improper 
argument «se of euch a therncter a6 wae likely to prajudios the 
defandant, and if eo, wee the verdict eo clearly right that ® 
nes trial ought not to be granted becaues of such prajudicia: 
argument," 
In the present case *e cannot way thet the verdict fas 
to ; 
8> Gleariy right that the new trinl ougkt not/have Seen grantea 
because of auch prejudicial argument. The judgment is reversed and 
the cauce rezanded for ® nav trial. 


REVERGED AND PSYANDED, 


} 


" 








‘eda sank eqe adaenetan | 


pervert Were oY, ae gir ei A 


ed? wt sopentve on bexetto. ek suas goat ¢ wasn i J 


Galowies ok ,bodremey Frwoo wt sa elLoteeges Nec We aT. : 
“ti dows waxb oF bets heneg® exey Yr edd edd sotton teak 























axes wie yd bas nso ‘beste sweated et uh sot 
or sayin dns epeliving ong bed oetmsTes | . 


agifoe to seuno wad tase fost ots aoqe pe seen ety att ou bi 


tee. vies Silla peeve Tamera ee eyeineeeigibnptll i: Cacreniponie ee 


Siliuisia to $09 edt we herekio eoachive os Ww beats tee 
” douterd st besete oe bun (oes as: ae aw 
a yd taht of tayia » eves eeltae9 of? ut oe oe u “ 


i? 


| ( Behl tees souw Polbsev ese aamnahests: end aa sha 9 ‘ai 810 
WH OH Desourdest ssoe wat ,feeupes e*tastaeten a eet hale 


Ye" XG eanedtve on bessborsat asa sasheerteb og sana 00 

8 py 
tay at? to bake THOX ai sotapemerd a cates a Jou as 
Vik ae ee “a Ss epi peafaeeE f 


| | pee NOY WEL Yad” 2849 taeaeng aad at eet “anataen b bt 


ist betare oa sbamaunre te Salt rad? yd each Yettoate at 0 
108 bt G02 ,.99 eM oD hdd 


wh, 


beittes snbebregex sd Same efsd6 akdé ak oun edt? 
 whTige ai beaolo see resourses ede Io’: Hep yet Yo @n 

$ecy. meen ed uae 2h saglag .ia galaseves 

—so0p wif .xeeey betaeted odf quoter a2 hi 
twqetaat of) eedfuie eretened? .258 henl 

eft ected Lag, os Qledil war va “et ontede « dove 
& tad? ayia yitaelo oe folicey edz oe et 

aia att fovea to eeusosd padearg ed of ve: Z 


1 hipaa remctiviin' a epipesetita ON e eie ds kt 9 wreaths fa i Atle ag or 


ar tolbxew ety hase us sonnes Se Gano Ineeerg ot at i ia x) 

bed mesg aead ered son tAgve Lasse wes all tase say baie 

One beaisvet af themgout es? oomrgre atoibaterg ten te a 

} abt wor 4 208 bs aes 
' -TBGNAURR GRA TAnmAvEA 


7 , $ 
if Lae J see 
i , 4 " a tty ‘li te 


$17-203 57 







HYDRAULIC=-PRESS BRICK CO., ) 
Appellant, 
; Appeal from 
Vo. Cireuit Court, 


Ceok County. 
CAKUEL MINRLER et al. 


Appellees. 


1911.A. 20 
_@o § telle fw 


MR. PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


Aprellant's bill of complaint herein prayed for a 
mechanic's lien on the premises of Samuel Miller in Chioege, known 
ae 3740-3746 Pullerton avenue, ami this appeal ie from a decree 
denying same and diemiseing the bill for want cf equity. 

Miller, the owner of the premises, entered inte a cen- 
tract with one YWarshaveky by which the latter agreed to construct 
and deliver buildings on esid premises free and clear of all liena, 
Waiving all right thereto under and by virtue of the mechanics’ 


lien act, henee if appellant was 4 sub-contractor, the waiver of \ 


\ 


al) liene vy the original contractor prevente: it from asserting 


—_— 


4g 


one (Kelly v. Johnson, 25) 111. 135), and the facta presented by Kal 
the record do net juetify the claim that appellant wae a general / 


contractor. i 
Aer 7 


os ‘It appeare thet Warehaveky applied te apréllant for - 


brick to be used in the building. Thereupon appéllant wrote Killer 
ast follows: 


"Bear Sir: 

Mr. Louies Yarehoueky has placed an order with ue for: 
(here follewe the amount’ and price of the brick required) - to 
be delivered to your property 3742-6 Pullerton Avenue. 7% co 
net knew very much about Mr. Warehousky's financial renpongei-~ 
bllity and de net wieh to do him any injustice, but before ac- 
Cepting thie order, we wieh to inquire whether you will agree 
to see that our account is paid before final eettlement is made 
with Ur. Yarshousky. 

Please kindly let vs Kear from you by return mail, 
8© a8 not to delay the delivery of the trick. 

Very truly youre, 
Hydraulic-Preas Brick Company." 


The next day, (Sept. 10th) Willer replied: 
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*"Geiitienen: 

Kindly send the bricks for my building at 2760-6 
Pullerteom Av. as per receipt of your letter of the %th inet. 
and pblige, : 

Youre truly, 
Samuel Miller.” 










It is clear from the foregoing that Miller merely agreed 
to see that the brick appellant might sel] Yarehavekg would be 
paid fer cut of any moneye that might be due him om a final sete 
tlement, At moet, Miller's undertaking wae that of a guarantor 
te the extent of moneys that might be so due and wae net a cone 
tract on his part to pay for the briok in any ¢vent. The Hydrau- 
dic-Prese Brick Company was unavestionably a eubscentractor only 

{ and acospted the general contractor's erder after getving eaid 

ih guarenty. The decree, therefors, will be affirmed, 


APPIRMED. 
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a. c 7" # County Court, 
\ Cowk County. 
BOUMAR DAIRY COMRAKY, «& F 
“@orpervaticn, hs - é 
~ /f 191 I.A. 203 
\ a 


Ry, 4 
R, PRESIDING JUSTICE BARNES"TELIVERED THE OPINION OF THE COURT. 


This being s eriwinsi cage, in which no appeai lise, 
i there having been no joinder in error or the equivalent there- 
f, Of appellee's motion the appeal ie dicmiesed. (French ¥. The 
sopla, 97 111. 531; Fereise v. The People, 71 Tli.App. 55%.) 
APPEAL DISHICLED. 
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B&B, J. REGHELL,CO., 
\ Appell ee, z 
: SRETEAL PRO WURICIPAL COURT 
vs, 
Ny GF CHICAGO. 
HIGHARD A, NELSVIRKEL, 
Appellant. 


Pe i he Re at ee 


BR. JUSTICE S:1Th DELIVERED THR OPINIGR GF THY GoUnT. 


This sction was breught by the plaintiff upen 
@ contract in writing, & copy of which is attached to the 
amended statement of claim. The ploeintiff's contract was 
to do the carpenter werk on * building for $21,900; payments 
were to be mide upen architect's certificates, and the con- 
tract provided that no certificate, except the final certifi- 
cate, should be conclusive evidence of the performance of 
the contract. The plaintiff averred in its amended stutesent 
of claim that it had secured a final architect's certificate 
in the sum of $2838, and attaciied a copy of the same thereto, 
and in addition averred thet it nad furnished certain extras 
amounting to $6526.56, an itewized statesent of which was ate 
tached to tne statement of claim. The plaintiff furtner 
averred in its atstexent of claim that when the architect's 
certificate with e bill for the extras was presented to the 
@efeniant, he paid g250C on it and retoined the certificate 
and refused to return it, and thet he atill retains it in 
hie possession. frlaintiff's claim was for $1,550, balance 
due under the certificate and 2526,56 for extras, together 
with intereat at the rate of 5% per annum from August 7, 
1912, the date of tne certificate, Yhe statement of claim 
was duly sworn to on behalf of the plaintiff. 

To this anended statement of clsiaw the defendant 


filed an affidavit of merits, and efter being ruled ta do 40, 
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filed an smended affidavit ond an amended statement of set-off. 
Upon motion of the plaintiff the court atrueck out certain parts 
or paragraphs of the amended affidavit of merits and the amendéd 
statement of seteoff, and the defendant, heving elected to 

gtand by his amended affidavit of merits and the amended state- 
ment of seteoff, the court entered judgment in favor of the 
Plaintiff against the defendant for the sum of $1840.59, and 
ordered that as to the bulance of plaintiff's claim and in~ 
terest on its entire cleim or part thereof, the cause should 
proceed to a trial, 

The defendant prosecutes this apperl to reverse 
the judgment. The errers agaigned relate to the striking 
out of the paragrachs or portions of the anended affidavit 
of merits and statement of set-off, and to entering a judg- 
ment agsinst the defendant, 

The parts of the asended affidavit of merits 
stricken out by the court relate to a denial of the per- 
formance of the contract by the plaintiff in secordance 
with the provisions thereof, and a denial that the plain- 
tiff complied with tne provisions of section 7 of the cone 
tract with reference to presenting its claim in writing to 
the architect within 48 hours after the occurrence of delays, 
and failure to meke any proper claim for an allowance for the 
delays os provided in esid section, and for damages reaulting 
from the plaintiff's failure to comply with the contract and 


finish the work in the time specified in the contract, 


fhe provisions of the contraet necessary to be 
considered in determining the agsignments of error are articles 
Iii, Vi, Vil, A, and Xil, 

Article iii provides that no alterations shail be 


made in the work except upon the written order of the architect, 
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and the asount to be paid by the owner or allowed by the contractor 
by virtue of such alterations was te be stated in the order. It 
was furtner provided in that article that should the cener and 
contractor not agree as to the amount to be paid or aliowed, the 
work should go on under the order required abeve, and in case of 
failure to agree, the detersinetion of the amount to be paid or 
allowed should be referred to arbitration as provided in article 
Kill of the contract, 

Article Vi previded that the work described in the 
contract was to be completed on or before November 30, 1911, sub- 
ject to the provisions of the contract, 

Article Vil provided that if delay of contractor in 
the prosecution or completion of the work wes caused by the act, 
neglect or default of the owner, of the arciitect, or of any 
other contracto: employed by the owner wpon the work, or by any 
Gamage caused by fire or other casualty for which the contractor 
wag not responsible, or by combined action of warkmen in nowise 
caused by or resulting from default or collusion on the part of 
the contractor, then the time fixed for the completion of the 
work was to be extended for a period equivalent to the time lost 
by reason of any or ali the causes above mentioned, which extended 
pericds should be determined and fixed by the architect, but thet 
nO such allowance should be made ubless a claim therefor was 
presented in writing to the architect within 48 hours of the 
Occurrence of such delay. 

Article XX provided thet no certificate given or paye 
ment made under the contract, except the final certificate or 
final payment, should be conclusive evidence of the performance 
of the ecntract, cituer wholly or in part, and that no payment 


Bhould be construed #3 an seceptance of defective work or improper 


materials, 
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Articole Aii of the contract provided that in case 
the owner and contractor failed to agree in relation to matters 
of payment, allowance or loss referred to in articles Lil or 
VIIi of the contract, or should either of them disuent from the 
decision of the architect referred to in article Vii of the con- 
tract, the dissent should be filed in writing with the archi- — 
tect within ten days of the announcement of his decision and 
that the matter should be referred to 4 bonrd of arbitration, 
and provides how that board is to be selected, 

The amended wtatement of claim Tiled by the plaine 
tiff contains very full averments of the facts ac te whet was 
dene in the execution of the contract and the ordering of extra 
work by the defendant and the agreed amount charged therefor, 
and sets cut an itemized statement of extra work amounting to 
$526.65, which wea not agreed upon. Yhe amended strtement of 
cleim avers the issuance of the architect's certificate for 
$2856, and that it was a finel certificate of what was due 
plaintiff under the original contract and upon the claim of 
the plaintiff for the extras, the value of wiici had been agreed 
upon beforehand; the presentation of the sertificate of the 
architect to the defendant for payment, and #iso tne presentation 
therewith of the bill for extras, ond it avers that the defend- 
ant retained the architect's certificate and refused to return 
it to the plaintiff and that the defendant on August 15, lvle2, 
paid the plaintiff on the erchitest's certificate the swe of 
#1506, 

Upen the avermencts contained in the plaintiff's 
amended statexent of claim and the adwisaions contained in the 
effidavit of merits with reference to the issuance of the final 
Gertificate of the urchitect and the payment thereon by the de- 
fendant of more than nalf of the smount for whieh the certificate 


was given, and the retention by the defendant of the certificate 
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without any diasent from the decision of the architect for the 
period of more than a year prior to the commencement of the 
suit, it is clear that the matters stricken out of defendant's 
affidavit of merits and his setstament of set-off constituted 
no anawer to the plaintiff's case ag made in its statenent of 
Claim, These uvermenta of the statement of claim shaw that 
the plaintiff was delayed in the progress of its work by 

other contractors over whom the plsintiff had no centrol, and 
that the defendant and his arehiteet had full knowledge of the 
condition of the work at all times, and the delay, and that 
defendant and his architect perritted the plaintiff to proceed 
to the completion of i44 centrast, which it did with all due 
and reasonable speed and diligence, “he plaintiff was, there 
fore, conferzedly sllowed by the defendant to procesd with its 
work after the time fixed for its completion, ‘The defendant 
did not avail nimself and does not pretend te have avoiled 
himself in his affddavit of merits ef his right under the cone 
tract to previde either laber or moeterial for the purpose of 
promoting the completion of the work. Under such clreunatance, 
the defendant waived bin right to object cr claim dumuges for 
the delay in completing tne work on time, fe ie not now in 
position to say that the plaintiff must be held responsible 
for the delay in ecempleting the contract, As said in blooming 
ton Hotel Co. +. Garthweit, 227 11. 614, ot page 646 of the 
opinion: 

“there the driey ia caused by extra work directed 
by the owner and the architect, the contractor cannot be held 
limble therefor, ‘either ean he be held liable when he is 
@llowed to proceed within the work after the time fixed for 
its somplection, where the owner necepts the work after it 
is completed and sakes poytent without raising any question 
ao to the delay, Literal compliance with the provisions of 
& contract is not essential to a recovery. it wili be suf- 
ficient if there naps been an henest and faithful performance 
of the contract in ite material and gubstantial parts and no 


wilful departure from or omission of the essential parts of 
the contract, ‘To permit appellent to claim liquidated dGamages 
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under thir contract, under the circunstances shown by thie 
record, ‘would be, in our opinion, contrary to the law and 
abhorent te reason and justice,'* {iartford Leposit ¢ ‘ 
Calkins, 186 ill, iid; Evans v, Howel), «12 id, EBs Yoster 
¥. MOA@Own, 195 id, 529). | 7 
See also tc the same effect val 


¥. Korth American otorage Cg. 





260 id, 323, 

hile it is true that in one part or paragraph of 
the affideyrlt. of merits etriken out by the court, it is stated 
*that the defendant aleo denies that the piaintiff was pre- 
yented from completing itu work or perforning its contract by 
Tevsuen of tac delay of the wither contractors, still the defend- 
ant avoida in nie affidavit cf merits e denial of the plain-e 
tiff's wilegetion that the plointiff was prevented by the delay 
of the other contractors from completing the contriect in tne 
time set for ita compietion, lovember So, ivlil, and that on 
that day it bed by reseon of such delay been able to do less 
than one-third of the work provided in the contract, and that 
this fact ene then well known to the defendani ond the archi- 
tect, Giving this denlal a most liberal construction, it doe 
not present a defense to the plaintiff's» wtatesent of claim 
for tie resson that the defendant's architect, who knew all 
the facts, issued his finel oertificate, and the defendant ace 
Cepted the fined eertificate and wade a payment ef $1500 thereon, 
without any dissent cr objcetion to the work er to the certifi- 
cate, There is no statewent in the sffidavit of merits that 
the arenitect in exeouting and delivering the certificate to 
the plaintiff was setuated by any improper motives or that he 
4i3 not nove the authority to pass upon the plaintiff's claim 
under the original contract, or the extansion of time for the 
performance of the contract, 

he lav is well settled that where the contract 
provides that the architect's final certificate shall be conclue 
give evidence of the performance of tne contract, auch ecertifie 


eate in an action of assuupsit brought thereon is conclusive 
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evidence unless it ia shown thet it wee sottsined by freud or 
mintake, (Sarbec v, Findlay, 21 i111, 251; #eld vy, Firat 
National Senk, 258 id. 43). 

fhe gontract in thia resord provided “treat no 
certificate given or payment sande under thie vontraet, execext 
final certifieste or fine) peymnnt, shinll be ¢enelusive evie 
dence of the performence of thie contract.* Yhie Le the 
exzet lanevese of the contract vucé on in Concerd Apertuent 
Koune vW. U'brien, 28 id, S€6C, and the court there held that 
the finel certificete ty the erchitect was conclusive evidence 
of the performance ef the contract end sould be overthrown only 
by proof of fraud or mistake, 

“he overments stricken out by the trinl court from 
the affidavit of merits and seteof?, were, therefore, no anawer 
te the plaintiff's claim base4 upon the original contract, and 
that pert of the extras for wiich ccompenaation hed been agreed 
upon, anc constituted na ground of ecteoff thereto, The admise 
gions contained in the emended affidavit of merits made it une 
necessary fer the plaintiff to intwoduse any evidence to suse 
tain the Judsment appesled from, The court was authorized, by 
eections 55 and &¢ of the ;ruatice Aet, to enter judgment as by 
default for the smovnt of the pleintiff's claim, which was in- 
Sluded in the Judpnent, and order the ¢ese to procesd to trial 
as to the balance of the plaintiff's claim, 

Ye find no error in the record and the judgment is 
affirmed, 
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PAULINA SHARSACH SUSCLTEOVGET, 


Appellee, } 
} APT EAL FROM THE BURLU IP SL 
Be } 
: COUHT OF GHIcaAgeo, 
BATIQUAL CUUBQLSL GF THE KNIGETS 
AUP LADIES OF GECUHITY, } 
Appell i 4 7 oD ™ 
\ 1 9 i Pia ew) s) 4 
eecaee 


Bik, SUSTICH GRITE DELIVidie THA ChieIGE GY TRE CouURT, 


This suit wae brought on o fraternal beneficiary 
Certificate issued by the Gefandant society, appellant here, 
to one Prancla Sharnuch, peyable to Als wife, the plaintiff, 
appelice here, in tie sum of 8000, The epplication for the 
Gertificate was made Sune 27, ivliu. he certificate wae ise 
sued July @, 1910. Fue insured Gied Cotebor 16, Lele, 

The gtatexent Gf Glaia wete out a copy of the 
beneficiary certificate and alleges tae deat and saking of 
proofs of less end that all requixements were souplied with 
on the pert of the member end the beneficiary. 

The affidavit of seritse, sseng other things sale 
leges that the applicant had falsely stuted in nis application 
that he never had any disenae of the liver aud that he was in 
sound physieni eondition and a fit subject Tor life insurance; 
that he had not been intoxicated during the year previous to 


gaking the application ond thet he bad never been eddicted te 





the excessive or intenperntc use of any liquors, mad thet he 
became ond was inteaperate after bis admiswien to seid society, 
and thet bis deatu resulted directly or indirectly from the ine 
tenperate use of intoxicating licuera, ana that he bad falsely 
Steted in Kis supplication thmt Be wae # solider, and faluely 

. Stated that he Bad not Aad eny illness duting the ‘ive yenre 
 preveding the making of application requiring the servicos of 

% 


| pluywician or Gurgecn,. 
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The veneficiary's certificate, wiics waa offered 
in evidence, provided in part as follows: that it was issued 


by the National Council and accepted by tie member only upon 


the following express warranties, conditions and agreements: 


“1. thet the ape. saehion for membership in thie Order 
made by the meuber together with the report of the nedieaL 
examiner, whieh is on file in tne office of the National 
Secretary, and both of woich are ande » part hereof, are 
true in all respects, and ench and every part thereof shall 
be neld to be a atrict warranty and to form the only basis 
ef the linbility of the Order to seid member, or egaid meme 
ber's beneficiaries, the same as if fully set forth in this 
certificate, 


ie) 15, . x = 
ohaft not be Erde tn teRe ata BV eRe Base tk See ee eR nis 
beneficiary certificate sisll vas to said member, or said 
gsembers beneficlarica, be absolutely null and void. 

4. if the member polding this certificate ahnall be exe 


pelled from thie Order, or become intesperate in the use of 
aleobolie drinks, narectics or drugs, * * * then this cere 
tificate #unil be null and void, and all money which has 
been paid ints the reserve fund, beneficiary fund, or na- 
tienal ecuncil general fund, enG alk righte and benefits 
wiieh may have accrued on account of this certificate ahail 
be absolutely forfeited, 

6. ‘thie eertificate and contrnet is and shall be subjeet 
to forfeiture for any of tie causes of forfeiture which are 
now prescribed in tie laws of the Order, or for any other 
cause or causes for forfeiiure which pay be hereafter pre- 
seribed by this Order by the aucndvent of said Laws,” 


The application offered in evidence on beielf of 
the defendant was in part as follows; 


*1, Your full name? (fo not use initisis for first nase.) 
Praneis Shommach, 

6. fn} What is your business or cecupstions wolder. 
tb} @het are the epecifie duties of your ocecupsetion? 

(Be explicit in your anewer, } Note above ang, 
(c) ave you any other business, eaployment, or ote 


eupation, either regulerly or occasionally? RO. 
(4) If yea, what? 
10. Lave you now or have you ever had any of the followe 


ing Gisesses or sysptomse of any disease of the fcllowing 
named organs? Yanower yes or no to ernch, Ditto marks 
not accepted, } 

Deliriue tremens, hG. 

Liver (disease of), Ho. 

Palpitation ef the heart? HO. 
12. (a) Uo you @rink wine, spirits, or walt liquors, 
daily or habituelly? tmly beer, — 

(o) if 80, state what you drink, snd oaily average 
ameunt’ And he says he deca nol éverage over two glasses 


a day. 
15. las Keve you ever been addicted to excessive or in- 
tesperate use of any liquors’ HO e 

b if so, when? ls a 
14, ae you ever taken treatment for the liquor havit’ he. 


if so, when? 


i, ie * ¥ ry No a M i 
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15, if intoxicated, during the lnat year, how many times? 
lie vays never, 

20, (a) have yeu had any illness, constitutional disease 
or injury during the pasi Tive years reouiring the services 
of a physician or surgeon’ Ho. (b) if so, give full pare 
ticulars, 

I hereby certify thst I am teuperate in my habits, and 
an in sound physical and mental condition, and that i am a 
fit subject for life insurance, 

i hereby mae application for a beneficiary certificete 
from the Hational Council of the Knigiita and Ladies of Gee 
curity. And I hereby declare thet the forsgeing answers and 
etatenents and the answers tc the questions propounded to me 
by the medical examiner are warranted to be true and full, 
and | acknowledge and agree that the said anawers and state- 
ments with this application sali form the basis of my agree 
ment with the Order, and constitute a warranty, i hereby 
make ay medical exanination a part of this application and 
ngree that thie application and medical 6xaningtion snall be 
considered @ pert of my beneficiary certificate, 

i further declare and agree thet 1 Know and undergatandt 
the centents hereof and that the answers and statements as 
written Acrein are as given by me to the medical exeniner, 

I furtner agree, if accepted as a member of the Order, 
to faitofully abide by all ite laws, rules and regulations 
now enacted or that may be nereafter enacted, 

bated at Shicowgo, lllinois, this 27th day of June,i91¢, 


Francis “harmach, (his A mark,) 
Witness: Elisaveth Koverts, 
i hereby certify that the applicant signed the 
abeve in sy presence, 
Witness « kK, F, Moran, kedical Exasiner,* 


The by-laws in force from Jeptember, 1908, to 
Jeptesber, 1912, were received in evidence, These by-laws, 
anong other provigions, contained the following: 


"S¢etion B&, Frohibition aa to intemperance, if 
any member of thia Society heretofore or hereafter shall be- 
come intemperate in the use of intoxicating liauors, or in 
the use of druge or narcotics, or if nis death shall result 
Girectly or indirectly from his intemperate use of intoxie- 
cating liquers, druga or narcotics, then tne beneficiary 
Géertificate held by said member snall become and be absoe 
lutely null and void, and a1) payments msde thereon shall 
be thereby forfeited, 

section &6, then Not Fntitled te Benefit. ho 
member or beneficiary named in this certificate shall pare 
ticipate in or be entitled to be paid any sum from the bene~- 
ficiary fund of tsis (rder on account of injuries received, 
or death, caused by such member being engaged in = mob, 
riot, or insurrection, or a8 a result of being engaged in 


Committing any offense against the lawa of any State or of the Na- 


tien, or any other country, or who may die directly or ine 
directly from the intemperate use of intoxicating liquors. 
Sectipn 88, Hffect of False Statements, In case 
any person sholl make false representations in his applicae- 
tion or medical exasination for membership, either aa to 
his physicel or mental health or eondition, age or family 
history, or as to any other fret, or shall coneeai any of 
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his personal habits that are a viclation of the lews of the 
Order, or shall conceal any other fact affecting the risk, 
neither gu¢n person nor his beneficiary or beneficiaries 
shell be entitled to receive any benefits by reason of a 
heneficiary certificate having been issued to him,” 

De, Napieraleki, the fanily physician of the 
member, was csiled as a witness for defendant and testified 
substantially that he had treated Francis Gaarmech previcus 
to Jume 27, 1910, for nervous trouble, The plaintiff called 
him to treat Wr. Sharmech., it was delirium tremens at 
times, Delirium tremens is a nervous condition caused by 
excessive use of alcoholic liquors. The cause of Charmech's 
death was chronic organic heart disease, and cirrhosis of 
the liver was a contributory cause. Cirrhosis of tne liver 
is a hardening of tine Liver tnat is most frequently caused 
by slcoholism or exeeasive use of intoxicating Lliquera, Ee 
treated Sharmach for, period extending over three ov four 
years previous to June 27, 191°. ve further testified that 
he had given Shermach the ordinary and usual treatment for 
delirium tremens, iilLa treatcenta were always for the sane 
thing, ° 

Frank Gharmuech testified thet he heard his 
mother tell Ura. Hoberts that her husband could not go te 
the examiner as he had company the night tefore and was not 
feeling well, and brs, Soberts said she would come around 
Kondeay and then would go and see the doctor, anc he should 
not drink in the seantime; that Francis got intoxicateé soue- 
times once a month and gometines twice, and that there were 
some months when he did not get drunk, in the year prior to 
¥rancist death he thought Yraneis wns drunk about once » 
month, Towards the last he did not get drunk eo often. 

The plaintiff testified that she told lirs, Kobe 
erts when she case around to see about having her husband 
exemined for the insurance that ner husband was not fecling 


well, that be drank more than he should, and they made an 



































as to dakaaioiy 2 os Rye seidod Sanontng oh if 
bg 


"= 7 aapl ate + » if i cis 
=aniyy4 ou to grate Fins yo 
Xe. yet abet 


_ ee Oe veel | val tease eee ” sn an 
. LG hd { tog at oe 
outs te ais to Leys vn ods: (1M coun tgat hae ena 


Snctudeoe bate omaha ted ner aondiw * oe boas mi cn a 


mee 





domes. Af bes ”¢ 
ee ee ee ee 


“ bovine nolyibaos: auorses « et Aounes ms 
at medics “to saves a. wroapht ob fostoo Is ‘to etn: 









Yao Bea. ae 2 Sei ies J sae 
ie siaotents a0 Saison 2b genet oinngre “pinorito saw ae ol 
y: 
“evi att te ‘eheoseets sonmao exodudistaeo berg fon oo a 
‘buewan eitnsoper’ toon ak vast Soviet ‘wae bp f 


ad es Pais a mi a8 


eu ‘ _yereuphe sn tomes ont to sew eriveomns 40 net Lotion: awd fosioniin ye 
3k “0 sorts reve ‘aatbnodne botoq auto? onan besser 
ans ‘beettewed wet ia wer 7S onw's of euokverg @ x 
sot Peomdon ss fava test ctantees ont onarem st movig be A, 
5 “ahi ad ‘wo? y yew ie ennw sitive? sont abi — i 
oe ia aaa ty oaks 
‘kd isioat ox watts babvatuoe spamenti riser Ee, nT ee _ 
a 9% Jon bteco’ Seooce nd ‘tout fnaa us xedori ard ited ewido : 
fon ea ) bane oxetod dtube ‘ond Yragwoo bait oa as realnexe od? 7 
baisets bavihand bes atte bine ai reden et ater «ow me 
deal ot brut Kodpeis outa 956 one 0g Diver ade, ee ‘ 

een i299 txusink Jom, insur anais jomtnsen ous nk welch 

erow stoi! “spite bas: oaks sunt somne Soe Aam0m 8 ome some of 


of TQitGg ‘TARY guia al aawt ag son nto od. sos “sdenom -gmoe 


“ES 


re Sa 


n Boro suads iui enw 'etoantt Seguros wat tanh raboastt | ; 
tari 08 Paved. oy ‘tem bbb. on tens acd abtwor ah pai 

fax wis blot Bite Seid bo bagasse Vilealotg at Sh eae 
oaadsud tod yadver iueds oo of Diwors 0s oano oda on sae 
guiteox ton sew baadend “od baat sounruent odd scclahantaieie a 
NL as oh cag derbies) 


an Be ene ee: a ase? ee Pee hd teal, iit lle ak soe Bs cams 








appointment for the following Konday. in the sieantime tine 
plaintiff was not te let him dwink ao auch, She stated that 
sometimes her husbend wae drunk sace a month and sometimes 
twive, and sometimes would not get drunk for three or four 
wonths, and thet after he joined the Lodge ne did not drink so 
much; that her husbend was forty-seven years old, and that 
when he stated to the doctor tiet he waa forty-three yoars 
old she knew it was not true. Ghe slso testified that shes 
told her nusband te tell the examiner he was forty-three yoars 
old, and when Dr. Moran asked him his age, he ateted ne was 
forty-three; that she knew that hia anawar that he drank only 
a few glasses of beer was not true; that he hed whiskey every 
morning, sometimes two glasses, 

Dr, Moran, Galled ae a witness on benalf of the 
defendant, testified in relation te her examination of stvre 
mach in June, 1910; that the examination was in her hané@writing; 
that he did not state he was ever drunk or intoxicated; thet 
the application was filled out just as the answers were given. 
The witness denied the statements of ira. Hoberte ag te ~nat 
was eaid and done during the examination of the applicant, Un 
the trial the jury returned a verdict for the plaintiff for 
$1,361.29. 

in our opinion it was error to adeit the testineny 
as to alleged conversations between appellee, the plaintiff, and 
irs, Roberte, Ure. Roberts was not clethed with any authority 
to bind the aprellent. Ghe was not the agent of appellant, we 
think it was also error to admit the testimony of appellee as to 
what was said between the local medical examiner end the appli- 
Cant. the applicant signed tne examination and it became @ 
warranty oa to the truth of whet wes therein contained asd was 
the besiz, together with the application, upon which the insure 


ance wos afterwards issued, 
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There wae no evidence in the esse tending to show 
that the defendant society nad s<deled the insured in any way 


in regard to any of the satters eet up ae a defense to the 





onse, oY created « belicf on the part ef tne insured thst a 
mtrict compiianece with the letter of the contract as to those 
matters would not be expected, and that in consequence thereof 
the applicent made false statevents or snawere ae te euch wate 
| ters, Tine ornl charge to the Jury, in so far ae it submitted 
the question to the jury that the socicty had misled the ine 
| eured, or waived m atrict compliance with the eontract and 
had induced the applicant to make falae statenents or answers 
was erroneous, There was no propery evidence upon which to 
eubmit that question, 

The court further charged the jury that the state-~ 
ments and answers in the applieetion are to be considered ware 
ranties and meteriani te the riak and that if any of tiem wae une 
true, the pleintiff eculd not recover, unless the defenses were 
waived, of the ploeintiff wae net naked the questions te whieh 
the defenses related. This portion of the charge Hed ne beeis 
in the ¢videnece end wos erronecus, 

The court further ebarged the jury that if the ape 

a sinted he never had the divease known st deliriun tresen 6 
there should be ne reeovvery, unleua they found timt tae applicant 
was not asked the question. Thera was no proper evidence upon 
which te base the suggestion te the jury that the plaintiff, 
meaning thereby the applicant, was not asked the question aa te 

Whether he hed ever had the disease known a8 delirium treuens, 

Chis part of the charge is without basis in the evidence end was 

erronecus, Yhere was no evidence of 2 waiver of any statement 


made in the applivation of the insured with reference to whether 
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ee won addicted to inteuperate er excessive use of liquer, and 
that part of the cherge to the jury weieh inatructed them in 
effect that if such # iatante wae waived, or that the appiie 
mt was not asked the question with reference to wie use of 


liquer, was net bused upon any proper evidence in the 


For tie oyrora indiested, the judgwent is reversed 


4 the cause i9 remanded, 
BEVEWGED AR BESARDED. 
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AT A TERM OF THE APPELLATE cou 











Begun and held at Ottawa, on Tuesday, the sixth day of October, 
ain the year of our Lord.one thousand nine ' mpuiea and fourteen, 
within and for the Second District of the State of Illinois: 

ie cent--The Bon Spam J. CARNES, Presidife Justice. 


i 
Hon. DORRANCE DIBELL, Justice. 


Hon. JOHN M. NIEHAUS, Justige. 


CHRISTOPHER © Co DUPEY,, Clery. 119 ye ee yy 6 9 


Se a uiscune, Sheriff. / 








 -'BE IT REMEMBERED, that afterwards, to-wit: on the 6th day 
of January, A. D. 1915, the opinion of the Court was filed in 
he Clerk’s orrice of said Court, in the words and figures 


Wllowing, to-wit: 
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No. 5988. ° 
Finley Barrell, 
Appellee, 
vs Appeal from Lake. 
Lake Forest Water Co., 


Appellant. 
Gpisnsieaty CARNES PF. d. 


This is an appeal under Section 123 of our Prace 
tice Act, from an interlocutory order overruling a motion 
to dissolve an injunction which had been cranted without 
notice on a bill filed by Finlsy Barrell the appellees 
against Lake porest Water Co., a public service corporm 
ation, the appellant, to restrain it from shutting off 

the water from appellee's premises because of his 

failure and refusal to pay a bill rendered for water 

furnished in the month of July, August and September 19138, 

which bill appellee alleges was for an amount of water 

greatly in excese of what he used in that period, 

The bill alleges an offer to pay a reasonable amount 

and prays an accounting, and there was filed therewith an 

affidavit setting out grounds for the issuing of an 

injunction without notice, in which affidavit it was 

also stated that the complainant had no other water supply. 
Appellant answered the bill under oath, though the 

bill waived answer under cath, and filed with ite answer 

affidavits in support thereof and moved to dissolve the 


injunction, which motion was on « hearing denied, 
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Appellant asks & reversal of the order on the ground 
that an injunction should not haves issued on the face of 
the bill, that aopelles had an adequate remedy ot law by 
paying the amount claimed and bringing an action to 
recover for over payment, that there is no aufficient 
allegation in the bill that damages arising from shutting 
off the water would be irreparable, that it ig only 80 
alleged in reneral terms and that the allegation in the 
affidavit, with the bill that appellee has no other water 
supply cannot be considered because there ie no foundation 
for it in the bill and because the certificate of evidence 
heard on the motion to dissolve does net show that the af- 
fidevit was then read or offered in evidence; and that if 
these contentions are not held good still the Court erred 
because on the proofs heard on the motion to dissolve 
the injunction ‘the preponderance of the evidence was with 
appellant and the injunotion should have been disscived 
for that reason. 

We are of the opinion that the bill on its face was 
sufficient to authorize the issuance of the writ. 
phis Court in Kerz v. Galena Water Cos, 139 Ill. App. 598, 
recognized the right of a consuwer of water furnished by 
a Public ytilities Company to apply to the court to 
restrain enforcement of a charge which he deemed unrease 
onabls, and a reference to 40 Cyc, 805 - 806, and 
authorities cited in the yotes, and to City of Manefield 
v. Humphreys yanufacturing Company, 88 Ohio St. ale, 


reported in 31 L. R. A. (N, 8. ) 301, and the peporters 











to 
so2t eft mo beusel eved toa blyorde not tenutat — iat 
yo wel te ybemex essupeds te bad eo liearA ads laa 7 J 
ot aoltos ae Salgaizd bre ( , Semialo tavome edd yer 
tasiolt | 
astottiva on aft eredt tatt ; (taemyeg, teve rok sevens 
watt tant movt gaietrs sepamsh tod Lite pat at aoltegelia : 
os ‘vine el ti stadt sidereqerzt ed. Soar xoten edt to : ‘ 






ea edt oi nottsgelia edf tadé bas aorsed (Laredod dh ‘pipette , 
| tedaw teddo om ssi eettecge tadt titd ert Adin tivebttte - 4 
og no! tabsuot om et eredt sauaosd berebtenoo og one snes 
sonshive to eseolilires ‘edt eauaced b bas tthe eft a thee 
mts edi tadt worl fon seoh evloanth og } Agtton | ond fo pe 
tt tans bas jeonebive x bexe2to to beer aedd san tivebtt 
| bexre fro edi if hts boog bied ton ons esol tnedaao nett. 
f i evioaa th Gt mot ton ens 10 beget sroorg ens ao sausosd 
aitiw asw sonshive edt to sonstebnogeng od? _mottonyiat edz 
_bevioasth seed eved bivods aoltomytat eit boa — 
ia , be _, #08s9t, ted? x0 
sew ost att ao tite edt todd nokatge aft 2 to ete 3¥ 


aS ae 


yLisety 
ye sit to somsyaalt odd extrodtus ot taetottivea, 


.80C .qGgA .ILT GbL ,.00 t022W anreLa0 “Vv, sr8%_ me F299. Sidr. 
yd bedetaxut re tew to. Tesive noo s. to tigia | ed? . bestggooex 

ot tryoo ed of vias 16 of yanga99 petdi itty ptidyt, 6, 
—acsestny heuseb ed doldw egtado & to. ‘treusoxotts atetieer, 


ae a ee 
= . cg 


bas ,308 = boi ,OYd Ob ot ‘eoaezetex 8. bas. .eldsmo 
bloitansM to tid ot bas .eetoy edt at betto settizodius 
. are -#2 ofd0 88 cenaquod_gittturt stoma eysrdqmul Vv. 
‘etetzoged edt bas f0E ( 8 of) pe ‘oe AL Rettoser, 








Notes to that case, will show that the jurisdiction of a 
court of equity in cases like this is generally admitted, 
and that irreparable injury is presumed from allegations 
of fact suoh as are diaclosed in this bill and will more 
fully appear in the further discussion of the case, 

But we are of the opinion that the court erred in 
overruling the motion to dissolve the injunction, because 
it seems tous that under the evidence produced on that 
hearing it did not appear that there was an over charge 
for water eupplied, and the right of appellant to shut 
off the water for non payment of the biii if there wes 
no over charge ia not questioned. Section 14 of our 
Injunotion Act (J & A Stata. 6174.) provides for a heare 
ing of a motion to dissolve an injunetion in vacation 
on the coming in of the answer, 

Section 15 provides that a motion to dissolve may be made 
at any time upon answer, Section 16, that the Court 
Shall not be bound to ‘tee the answer as absolutely true, 
but shall decide the motion on the weitcht of the testi-= 
mOnye Section 17, that sither party may read affida= 
vits in evidence on the hearing; and Section 18, for 
continuance at the instance of the complainant to enable 
him to produce further testimony. tt is evident the 
motion should be heard and determined upon the weight of 
the testimony introduced by the respective parties at the 
hearing. There is a certificats of evidence in this case 
from which it appears that appellee introduced no evidence 


on the hearing, the question therefore is whether the 
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allegations of fact inshis sworn bill were met by the 
anawer under oath and the affidavits read in support 
thereof, It appeared by the bill that appellee had an 
extensive property served by water furnished by appell- 
ant to be measured by meters and gaid for at a fixed price 
per one hundred gallons; that during the three months 
in question water so furnished was measured by five c 
different meters respectively recording the amount of 
water furnished to his residence, his achool fhouss lot, 
his garage, his lawmm and hi greenacuse; that the bill 
rendered him was for 3, 629, 500 gallons which at 2; cente 
per one hundred gallons amounted to $601.44, while the bili 
furnished him for the corresponding three months of 1918 
was for 294,750 gallons, and the bill for the correspond= 
. ing period of igit was 596,500 gallons, phere is & 
positive allegation in the bill that the complainant did 
not use or congume the amount of water which said meters 
purported to show for the three months in 1913; that he 
only consumed one tenth of caid amount, and did not 
consume or use on said premises as much water a8 he used 
and consumed there in the same period of the years 1911 
and 1912 respectively; and it is further averred, on infor= 
mation and belief, that the meters are what is known 4s 
"Yast meters® and that the purported readings for the 
three months in 1913 are not correct and were not correct 
at the time they were made. qt is aleo averred that the 
Complainant has offered to pay the defendant 2 reasonable 


‘amount for water coneumed by him during said period in 
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1913 and that defendant has refused to accept less than the 
full amount shown by its bills, 

The answer, which for the purpose of the hearing we 
assume should have the force of an affidavit, does not 
apecifically deny that the bill in question was for more 
water than was used by the complainant, but it in substance 
showe that the defendant's only knowledge of the amount 
of water furnished was obtained by a reading of its meters, 
and it is averred that the reading was correct and correct= 
ly reported ag stated in the bill, and that the meters 
registered correctly, and that four of the five meters in 
Question were owned by the complainant and not by the 
defendant; and that the sum that complainant offered to 
pay in settlement of the bill was $349.75 (over half the 
amount of the bill) and that no other offer of payment 
had been made, the answer was supported by affidavite 
showing that the reading of the metera was correct and 
correctly reported at the amount shown in the bili, and 
that the metere were examined by an expert in yareh 1914, 
ead found to be correct, and that in the opinion of the 
expert it is very improbabie that they did not measure 
water passing through them in the months of July, 

Aucust end September 1913 accurately. Tt appeared also 
b in affidavits read by defendant that in other cases of 
3 large coneumers the amount cf water registered by their 
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meters for the same period in different years greatly 
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known with any accuragy how much water was used from any 
other source of knowledge than the meters, and his positive 
statement that he only consumed one tenth of the amount 
shown, without any evidence to show on what that statement 
was based, is of little probative value; he did not act 
on that knowledge himself in fixing what he calls in his bili 
“6, reasonable amount" to offer the defendant for water 
furnished, There may have been facts and circumstances 
as to the use of water on the different parts of the 
premises that if proven would have tended to show the 
amount of water used and the significance of the 
Comparison between thie and former yeare; but if the meters 
were in proper working order and good meters and correctly 
read and reported, as they apparently were so far as the 
evidence shows, we do not think an injunction should be 
permitted to remain in force supported only by the general 
atatementof the consumer that he ie charged for more water 
than he consumed, and more than he had been charged for in 
corresponding periods of former years, There may have be@>, 
a waste of water on his premises through the neglect of his 
servants or through some defect in the pipe, and when a 
correct meter and ea correct teading is shown it would seem 
that evidence segetiveing such 2 probable lose or waste 
should be offsred before an injunction should be permitted 
to interfere with the usual and ordinary course of a Public 
Utilities body in snforcing payment of ite bille. The 
order overruling the motion to dissélve the injunction is 
reversed and the causs remanded for another hearing on 
that motion, and for further proceedings in accordance with 


the views here expressed, 
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the Clerk’s office of said Court, in the words and figures 
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Gen, No, 5987, 
Eugene Norton, Coroner, etc, 
Defendant ry error, 
vs Error to City Court of 
Herman Deuchler, and T, J, Aurora Kane County. 
Turney, Plaintiffs in error, 
Carnes P, J, 

Events toon which the decision of this case denends 
occurred in the following chrohological order; (1) Two 
executions issued out of the City Court of Aurora on judg-=- 
mente against one Wackerlin and were placed in the 
hande of the sherfff of Kane County for service, 

(2) While the executions were in the hands of the sheriff, 
Wackerlin gave a chattel mortgage to ‘lerman Deuchler plain- 
tiff in error on property of his in Kane County, but oute 
side the city of Aurora, (3) The sheriff levied said exe 
ecutions on said thattels, s0 mortgaged, and took pos-= 
session of them, (4) Plaintiff ir error, Deuchler, brought 
an action of replevin for the property in the Circuit 
Court of Kane County and defendant in error, Eugene Norton 
coroner of Kane County, by virtue of the writ issued in 
thet replevin suit took the property and turned it over 

to Deuchler, and he Deuchler, di smissed hie replevin suit 
without a trial on the merits, (5) This action was brought 
on the replevin bond given by plaintiffs in error and is 
defended underSection 26 of our Replevin Act, (J, & A, 
State. pgf. 9211.) which provides that "When the merite 
q of the case have not been determined on the trial of the 
action in which the bond was given, the defendant in 

_ the action upon the replevin bond may plead that fact 

i his title to the property in dispute, in said action 


of replevin,* 
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The pleadings are not shown in the abstract filed 
here but from the arguments of counsel we assume they 
were sufficient to permit the introduction of evidence 
in support of plaintiffs' suit on the bond and the defense 
of the obligors under this statute, The burdenof proof 
was on the defendant to show property in himself in mit- 
igation of damages." By permitting the suit to be dis- 
missed he lost all right to contest the plaintiff's claim 
to the property except that saved to him by the Statute, 
which was to plead and prove his title to the property 
in mitigation of damages," Stevison v Harnest, 80 Ill, 
513;Magerstadt sx v Harder, 199 Ill, 371; Hanchett v 
Gardner, 138 Ill, 571; Hock v Magerstadt, 124 T1ll. App. 140. 

Defendant in error had verdict and judgment for %1200 
debt, and $272.50 damages, Plaintiffs in error raise no 
question as to the amount of the judgment, or any action 
of the court,except to claim that the executions issued 
out of the city court of Aurora were not, before levy, 4 
lien on xk# property outside of the city of Aurora, and 
we are asked to construe the statute creating the city 
court, and determine whether an execution from that 
court placed in the hands of the sheriff of Kane County 
is, like an execution from the Circuit Court, a lien 
from the time it is received by the sheriff on personal 


property of the debtor wherever located in the County, 


and to rest our decision on our answer to that question, 
a Defendant in error, while claiming that an execution 
7 
x issued from the ci‘y court is a lien on rersonal property 


of the debtor to the same extent as is an execution is- 
sued from the Circuit Court of Kane JGounty, says that 
the question is not raised on this record, because it 


dees not appear from the evidence that plaintiff in 





error Deuchler, had any property in, or lien upon, the 
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Chattels in question, 

The evidence offered by the defendant in error in 
the Court below is not ahstracted but from the arguvente 
of counsel we assume it is resarded sufficient to make 
a@ prima facie case for the plaintiff in this action on 
the replevin bond, Defendants’ evidence showed that 
the property in question wae all the time located in Kane 
County outside of the city of Aurora; and Deuchler testi- 
fied that he never had any of the property, but that 
about a month or so before the replevin suit in the 
circuit court he had a transaction with Wackerlin in 
writing concerning the property, and that he was unable 
to find the writing though he had made a careful search | 
for it. He then offered in evidence, according to the 
abstract, "Certified copy of chattel mortgage given by 
John Wackerlin to Herman Deuchler on the 29th, day of 
January 1911, regorded on the 28th, day of January, 1912" 
to which the plaintiff objected" because original not ac- 
counted for, and for whxgk the further reason that the 
lien of the execution was attsohed prior to the execution 
of the morte:ge" which objection the court sustained, 
The copy so offered in evidence describes a note secured 
therebb dated January 29, 1912 due on or before six months 
after date, payable to Herman Deuchler, signed by the 
mortgagor and for the principal sum of 4600. There was no 
offer to show an indebtedness from Wackerlin to Deuchler 


or to account for the loes of he note or te prove its 


contents other than above mentioned, While the proof of 
4 loss of the mortgage may have been sufficient under 
- Section 5 of our Mortcage Act (J, & A, State. pet. 7580) 


' providing for proof by certificate of the Recorder, it 


Was not sufficient aux wxeuma as a cround for secondary 


Vidence of the contents of the note, and there was no 
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sufficient offer to prove the contents of the note, 
"The introduction of the mortgage and note in evidence, 
or proof of their los®, and secondary evidence, was in- 
Gispensible", Flynn v Hathaway 65 Ill, 462; this case 
is cited in7 Cyc 32 in suport of the text that "When an 
alleged mortgagee sues an officer for levying on morte 
gaged property, he must produce the note and mortgage in 
evidence or account for their absence and prove their 
contentea"; and in Fikes v Manchester 43 Ill, 379, it is 
said "The production of the note and mortgage made a 
prima facie gaag right to the possession in the defend= 
ant." In Rehkopf v Miller 6° Tll, App. 663, the court 
is speaking of a sufficient prima facie case says there 
was introduced in evidence a valid chattel mortgace, 
also the notes secured therehny and evidence showing their 
bona fide character, We are of the ovinion that the 
offer of proof by, plaintiff in error, Deuchler, was not 
sufficient to show property in himself, and therefore 
whether the executions were a lien on the property prior 
to the levy, ond whether that question can be properly 
raised in this case is immaterial, 

Finding no reversible error in the record the judgment 


is affirmed, 
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TATE OF ILLINOIS, : 
SECOND DISTRICT. oS 


Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 


nd Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CurisropHeR C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, ot record in my office. 
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Clerk of the Appellate Court. 












stslloaqggA sds lo adtelv “erin D aupsovemad ,r } lees: 
aebioosH od? to wqo0d bes ,2ionilil to otatd ot 16 tobtdetl ‘hapaet hs 
odt to aoisiqo odd to ¥qoo oid 4 af gitiogeto) oat ddd VuTAGS veeastaH Oc , e 
ositte yt gi btoxe1 Jo ,euno beltitne svods. ond ai . 

odt zifte bos bins yor Jee otauoved 1 soanan Wl ynowrvenT al 
2nd e7eno th Ho sialloggs. ise ond to ison Vahey 

oto bigd.wo te 19 edd ai ce ia ee eb, #2 s 
a a eS OT oui baosucaty wi! 





reared painntnget ie ne te lg ee ern ate 


re sat andi ave Yo Awl) 





opever c. . 
é al. = fae . 7’ j 


AT A TERM OF THE APPELLATE COUR 


Ky 


ig 


th day of October, 


g 


Begun and held at Ottawa, on Tuesday, the six! 
in the year of our Lord one thousand nine hgndred and fourteen, 


e,Second District of the State of Illinois 


within and yee | 
sresent--The Hon. DUANE J. CARNES, presidige Justice. 


Hon DORRANCE DIBELL, rastied. 

: 

Hon. JOHN M. NIEHAUS, weet. 
3 


2 
ae. 


CHRISTOPHER, C. DUFFY, 
G. MISCHRE, Sheriff. » 


Lot) 
Tay 


Jie 














that afterwards, to-wit: on the 6th day 


BE IT REMEMBERED , 
the opinion of the Court was filed in 


PSS, 


of January, A. D. 
in the words and figures 


the Clerk’s office of said Court 


_fowllowing, to-wit: 


t 





reton 





yBH dtS set mo ox: tiw-qi 
C 





mtttt to sisi bat to sornterd oon 


rewrote tedd 
belit asw dxryv0d oasis nointge edt 


estusit bas abrow sdd at 11709 bie to eottto. at 


vs 








Tb 
\ 


Gen. No, 5996, { Beare Db ion hehe edehee ne 
a: A. Wright (et al appellees, 
vs . Appeal from Lee, 
Elsie Olson, appellant, 
Carnes P, J, 

Appellees Wright & Fleming, real estate agents, sued 
appellant Eleie Olson, before a justice of the peace for 
commissions on a sale of her farm of 160 acres, which 
they claim she, before the gale, agreed to pay them, 

They had verdict and judgment in the Justice Court 

for the full amount claimed, from which she prosecuted 

an appeal to the Circuit Court where there was also a 
verdict and judgment against her for the same amount, 
She brings the case here on appeal, her main contention 
being that the verdict is not supported by the evidence, 

It is undisputed that Wright acting for his firm, 
the appellees, spent considerable time and effort in xhe 
and about the selling of the farm and that he procured one 
Ellsworth as a purchaser and negotiated a sale to him 
at $200.00 per acre, which was evidenced by a written con- 
tract between appellant and Ellsworth, and that afterwadds 
some deduction from the purchase price was made by appel- 
lant because she waa not able to sive possession of the 


farm at the time stipulated, Before the sale there was 4 


conversation between Wright and appellant in relation 


to the sale of the farm, in which conversation Wright 
testifies she told him she would pay him a commission 
of $1,00 an acre if he furnished a purchaser at %200,00 
an acre, Appellant testifies that she made him no such 
offer and never agreed to give him any commission “or 
selling the farm and did not know that he wae acting ss 


her agent in the matter, but sunposed he was acting for 
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Ellsworth the purchager, The verdict depended on the opinion 
of the jury as to which of these two witnesses should be 
believed; no one else hear’ the conversation, and while 
there was some evidence tending to corroborate each of 

them, thers was nothing of a definite character, 


It was made quite certain that Wright was not in the em 





ploy or acting for the purchaser, and no reason appears 
why he should have interested himself in the matter wibh- 
| out expecting compensat on from the seller, There is no 


rule of law that compels a jury to find the evidence 





| equally balanced where a fact is sworn to by one witness 
| and contradicted by another, it may, and often does, 
harpen that there ig something in the appearance of the 
witnesses and their manner of testifying and the reason 
| ableness or unreasonablenese of their statements 
that leads a jury to place much more confidence in the 
statements of one than the other, It will serve no good 
purpose to ust out here the various items of corroboration 
of the testimony of theee witnesses, We have carefully 
read the testimony and are of the opinion that we should 
not disturb the verdict of the jury, sanctioned by the 
trial judge, on the quest'on of veracity as between these 
two parties, It follows that the judgment should be 
affirmed unkss there was some material error of law, 

It is objected that the court permitted objectionable 
matter, not pertinent to the issue, to get before the 
jury in testimony of witnesses, and it is insisted that 
it was reversible error to permit Wright to testify that 
he had appellant's land "listed on his booke", We see no 
error in that, a real estate agent sueing for commission 
on gale of land necessarily and properly teetifies as to 


what he did in endeavoring to furnish a purchaser, he 
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may and usually does, write letters, talk with parties 

and take people to see the land, it is usually competent 
for him to testifyweto such acte; if he had advertised the 
land for sale we presume he could have shown that; the 
listing of the land was a small item in that class, and 
even if it were condidered error it is of little import-e 
ance, We find nothing in other items of evidence and 
statements of witnesses that seem to us error, Wright 
testified to a conversation that he had with anpellant 
after the transaction was closed and said "She didn't deny 
what she had told me", and again, "She didnt say any time 
that she wouldnt pay me," The first statement was stricken 
out by the court at the request of appellant, end 

the second one was brought out by appellant on cross ex= 
amination, and no objectbon made to it, There is nothing 
in these statements or similar statements brought to our 
attention that we deemimportant. 

The court instructed the jury that if they believed 
from the evidence "That the defendant listes her farm 
with the plaintiffe to procure a purchaser therefor 
at the sum of $200.°O per acre and that she further agreed 
to pay plaintiffs as commission for procuring a purchaser 
the sum of %1,00 per acre, and if you further believe from 
the evidence that the plaintiffs procured a buyer sf for 
defendants farm who actually purchased same, at the agreed 
price, then the plaintiffs are entitled to recover in 
this suit, and the measure of recovery is the sum of %@@ 
$1.00 per acre," This instruction is complained of be- 
cause the cow t used the word “listed” and ia said to 
emphasize the other alleged error in permitting Wright to 
testify that he listed the farm, We see no force in this 


suggestion, the word "listed" was feequently used in the 
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testimony, ae it is in ordinary conversation, in the 
sense of placed for sale, and was no doubt so understood 
by the jury. 

There ie nothihg in this record that indicates to us 
imposition uvon xhkak the annellant; her farm apperently 
sold for a good price and the commission was certainly 
not a high one, and we see no reason for reversing the 
judgment, 

Finding no error in the record the judgment is 


affirmed, 
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AH OF TLELINOIS, ) .. 
SECOND DISTRICT. oe 


Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
aid Appellate Court in the above entitled cause, ot record in my office. 

In Testimony WHeEreor, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, (hiss ss 
in the year of our Lord one 


I, CurisropHER C. Durry, Clerk of the Appellate 


day of 
thousand nine hundred and 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, f°? meccmncee=—" 






Begun and held at Ottawa, on Tuesday, the sixth day of October, 
in the year of our Lord one thousand nine hundred and fourteen, 
within and for the Second District of the frate of Illinois: 
Present--The Hon. DUANE J 2 aCARNES. Presiding/Justice. 

Hon. DORRANCE DIBELL, Justice.# 


Hon. JOHN M. NIEHAUS, oe ae 


i 
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CHRISTOPHER C. DUFFY, tery D> i ee 
= _— t a. Od % frogs! 


J. G. MISCHKE, Sheriff. / 











BE IT REMEMBERED, that afterwards, to-wit: on the 6th day 





of January, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


fowllowing, to-wit: 
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No. 6003. 
Louis F, Strawn, >) 
Appellee, 
vs Appeal from ;ivingston 


Wicholes Vipond, 
Appellant, 


Opinion by CARNES, P. de 

Appellant Nicholas Vipond, held the promissory note 
of appellee Louis F, Strawn, dated October 18, 1906, for 
£100.00 and interest, with power of attorney to confess 
judgmant attached; and February 2, 1912 obtained judg= 
ment thereon by confession for $141.92. 
Appellee filed this bill in equity to annul the judgement 
and restrain the collection of the note on the ground 
that its only consideration was losses at gambling at 
appellant's #slcon and gambling house ‘in Streator, about 
the year 1899; averring facts as a ground for equity juris 
diction thet are not controverted. Appellant answered 
denying that the consideretion of the note was losses et 
gambling, and averring that the original indebtedness 
was for $70.00 money loaned in 1899, and that the note was 
given october 18, 1906 as evidence of that indebtedness 
and acorued interest thereon, 

The cause was referred to the Master in Chancery to 
take evidence and report his conclusions thereon, which 
he did and reported that he found the allegations of the 


bill true and recommended a decree for the complainant. 
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Objections and exceptions Were filed and overruled by the 
Master and the Chancehlor, and a decree for complainant 

was entered in accordance with the Master's findings and 
recommendations, from which decree the defendant prosecutes 
this appeal. 

The controlling question is whether the note was civen 
fora gambling debt. The only other question argusd crows 
out of the Master's finding that appellee was intoxicated 
when khe gave the note, which finding of fact is incor 
porated in the decree. Appellant insists there is no 
evidence to support that finding and no charge in the bill 
on which to base ite There is no such charge in the bill 
and appellee doea not aitempt to sustain the decree on that 
ground, therefore we may disregard that part of appellant's 
brief which is devoted to a discussion of the law applica= 
ble in cases where it is goucht to cancel a note or other 
written obligation on the ground thet the maker was intox- 
4icated when he executed the instrument, and oonfine 
our attention to the remaining quest ione yt is not 
denied that the decree should be affirmed if as a matter 
of fact the consideration cf the note was 4 gambling tebt. 

mhe only evidence in the case ip that of the parties 
themselves as witnesses and some letters written by appellee 
in 1907 to appellant's lawyer in which he speaks of his 
effort to pay the note and expectat-on to dO 80» 

Appellee testified thet he was 4& practicing lawyer 
and at thet time Assistant United States District Attorney 
with an officein the Feteral Building in Chicago, that he 
has never seen the note since ite alleged execution - and 


cannot state that he ever saw it; that in the winter and 





Lon 


edt yd belutrevo bas belt? stow enottgeoxe base amottos tdo 


TS 


tnentelqmoo tot estosh « bas eToLLeonafd | edt es 


Sas agnibalt e'astesM edt dttw. ‘sonshzooDg | ai betetas om 
setucss07g tnsbaeteb edt eexoeb dotdw mort amo tabuennooer 


ber ~haeaan wistt 
mevig esw atom edd xedtedw at mot teexp galifottmoo efT = > 


SwoTS bevgias aoltseup recto vino efT etdeb gaildugs stot 9 


betsolxotat saw eelleqce sat palbnlt « ‘zeta sft to tuo 


~mooni ai fost to natbatt dotdw ston ed + evap edt aedw 


(On el exed? etelsat tnallegcA ..... wSetoebh edt al beterog. 
ffid sd¢ ot estado on baa antbott tedt trogavea ot sonsphive: 
fiid adt of sever dows om at ered att eacd of dotdw ac 
tadd mo setosh ert alateve ot tqmedta, ton eeob eeileqas bina: 
8'taelisgces to tieq tei? bregeteth: yem sw. etotoxedt bayors' 
—soliggs wel edt to molgeyoeth o ot betoveb et dotdw. teted: 
‘tedto. 20 econ « Leonso ot tdpyoe et #L stedw eseso. at sid? 
“xOtnl asw texam.edt tod: Savors edi mo NOLsegtido:netttaw 
eaiiaoo brs .tnertent edt betuoexe ed medw. betsot 
toa ef tr. peftotteoup antalemex eft of molinetia to 
t6tteqg s 2 th bowrttts ed .bivods eerosh edt +tedd- belaed 
stds satidmer « saw etom.edt to aoitateblemoo edt tostéto- 
eeltisq edi to tadt at eeeo ent af eonebive yLno $dqo> ... 
esileqgs vd aettiuw erester Su08 bas eeseentiw 88 sevieemed?~ 
ald to eiseqs sof doidw at teywel eltnelleqqs ot .$OR@L mt- 
9208 0b of moltstoeqxe bas..ston edt .yaq ot -trotte 
teywel onloltosre eav od gadt belittess, eellegqAy. «irs 
YSarotsA toizteld eetete betinv dogtalesAomts dedt ts baa’ 
ed teds jegaotdo al gutblind Latekel edé cleottio oe d¢iw- 
bas =~ golttvoexe Deselis att somte eton eft nese teven sed 


Sus tetatw edt ot tedt itl wea teve ed teft etsts tonnso 





ies s 








as es 


—_— > ~ 


spring of 1699 he visited Streator on several occasions 
on business, and on ohne of these occasions visited appellants 
saloon, but does not recall the time of day or night; that 
after appellant had closed his saloon for that night a 
poker table was secured from an upstaire room and placed 
near the end of the bar nearest the street opening and 

near a large heating stove or other heating apparatus, 

for the reason that it was cold, being winter time; that 
there were five or six players. Appellant or one of 

his associates, acted as banker, that ig, sold chips of 
different colors - ranging in value from 5 cents to $5.00. 
That when he, appeilee, went to Streator that day he had 
from $100.00 to $200.00 in currency, and had either a 
Pontiac or Government draft; that he played until along 
towards morning when he had lost all of his currency, then 
offered the draft for more, that appellant looked at the 
draft and said no, he would advance him the chips, and did 
from time to time advance him chips at $10.00 a purchase 
until morning, when the game broke up, and he asked appellant 
how much he owed him and was told $70.00; that he handed 
appellant the draft of over $300.00, and told him to take 
it out of that, but appellant handed it baok saying he 
hadn't got that much money and telling him to come in after 
breakfast. That appellee sot the draft cashed at a bank 
acfoss the street from the saloon, and don't remember 

going back to the saloon and don't remamber much of any- 
thing until he woke up in Chicago a few days afterwards. 
That some years afterward aopellant brought auit againet 


him in the County Court which suit was dismissed for want 
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of prosecution; that some time on 1906 he went from 
Ottawa to Streator, had been drinking pretty heavily and 
went into appellant's saloon during the evening, and has a 
vague recollection of signing something, but no recollecte 
ion of what it was. That he never owed appellant a 
dollar in his life outside of this transaction, 

Appellant teatified that Strawn came to his place of 
business about eleven o'clock one nicht and said he was 
On his way to Chicago, and was a little stranded and wanted 
to borrow some money; that he wanted $70.00 and he let him 
have it; that appellee handed him a cheek for some ninety 
odd dollars and asked him to cash it; it was the check 
of some business man in Pontiac, and he told Strawn, that 
he, Strawn, whuld be in Pontiac before he would and to take 
the check back with him and cash it and send him the $70.00 
and Strawn said he would do so. That appellee never 
played poker, or bought a poker chip in his place, and 
that the consideration for the note was $70#00 cash 
borrowed, and not for losses in gambling; and that he, 
appellant, was not running a gambling house and never did 
run a gambling house in Streator, He admitted on cross 
examination that at the time in question there was a gamb= 
ling house run on the second floor of the building in which 
his saloon was located, that it had an outside entrance and 
&lso a stairway from his saloon, but said he had no con= 
nection with it and denied thet a table was brought down fro. 
there as testified by appellees, There is no substantial 
disagreement about the time of the original seventy dollar 
indebtedness or that the note in question was given tor that 


indebtedness and interest, The only quest on is whethe- 
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the seventy dollar debt was for a loan to provide funds 
for appellee's expenses or whether it was for losses ata 
poker game, 

tt is no doubt true, as claimed by appellant, that 
the burden of proof was no appelles to establish his case 
by & preponderance of the evidence, and if he has failed to 
do so that the decree should be reversed, But it by no 
meang follows that if it seems to us on a reading of th 
record that the evidence is evenly balanced, or even pre 
ponderates slightly in favor of appellant, that we should 
reverse the decree, If the waster had been of the opinion 
that the evidence was evenly balanced he should not have 
recommended = decree for the complainant, and we must 
assume he would not have done 30, We must put into 
the scale, on appellee'a aide, in balancing the testi- 
mony of these two witnesses, the fact that the yasater 
heard them testify and found thet the testimony of appellee 
w23 Of greater weight than thet of appellant. Just what 
weight should be given to the finding of facts of a 
Master who hag seen the witnesses and heard their testimony 
is difficult to state; different courts have reached differe 
ent conclusions and expressed them in language hard to 
reconcile; but the authorities are quite uniform that a 
Master's report is presump tively correct and that hie 
conclusions will not be disturbed unless error is made 
affirmatively to appear, In some jurisdictions his 
finding on conflicting evicencs is given the same weicht as 


the verdict of a jury, and in some it is not, 16 Cyo 453, 
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In Illinois it is held that the Master's findings are only 
advisory to the Chancellor thzouch they are entitled to 
great weight where he has heard the witnesses testify, 
Brueggestradt v. Ludwig, 184 Ill. 24; kelly v. rehrney, 
242 Ill. 280; Kingman v. Kingman, 150 Ill. App. 456, 
But there is no rule of law thet denies the effect that 
should be given to the conclusions of aman who has seen 
witnessea end heard them testify, against those of another 
man who has only read what they said; the principle is 
grounded in the common belief of mankind that we can judge 
much better of the truth or falsity of a statement if we 
Gan see the person that made it, and observe his manner 
of telling it, 

We do not feel warranted in saying that the 
Master erred in his conclusion as to the shan of the 
teatimony and as there is no other question involved the 


judgment is affirmed, 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. T, CHRISTOPHER C. Durry, Clerk of the Appellate 


C ourt, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 


thousand nine hundred and — aS 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE cgunn, “ 
F 
n and held at Ottawa, on Tuesday, the fixth day of October, 
in the year of our Lord one thousand eo cree and fourteen, 
within and for the Seéond District of: es State of Illinois: 
Paent--The Hon. DUANE JemCARNES:, Pxieis hs ing Justice 
si _YORRANCE DISELLs Justice. 
ol M. NIEHAUS, Jupitice 7 © : | A > Pi 
CHRISTOPHER C. DUFFY, glerk. is 
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BE IT REMEMBERED, that afterwards, to-wit: on the 6th day 


yf January, A. D. 1915, the opinion of the Court was filed in 
in the words and figures 


he Clerk’s office of said Court, 


fowllowing, to-wit: 
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No 5888. 
: 


Dime Savings & Trugé Company, 
| Administrator, etc., 
. appellee, 
) vs. } Appeal from Peoria. 
| Abraham Jacobson, 
| Appellant. ) 
| Opinion vy DIBELL, J. 
| This is a suit by appellee , as Administrator de 
bonis non of the estate of Harry Olin, deceased, against 
| Abraham Jacobson upon a note for #500, dated January 6, 
1910, and payable February 11, 1911, with interest at 


seven per cent per annum, payable to Olin and signed by 
defendant, in the margin of which note the amount is 
stated as "$510.", and upon a check drawn by defendant 


_ 

, 

tl 

| ‘ 

in favor of H. Olin on the Interstate Bank and Trust Com 


bearing the number 7592. There was an appropriate 


these instruments, with an affidavit 


| pany of Peoria for $525, dated September 10, 1911, and 
| declaration upon 


of non assumpait with an affidavit 
plaintiff 


of claim, and a plea 
of merits, and a jury trial and a verdict for 


for $1,176; and a motion by defendant for a new trial 


was denied and plaintiff had judgment and defendant 


appeals. 
Plaintiff introduced said inetruments in evidence 
and proved that the plaintiff received said instruments 


from the former administrator, and proved that after 


the death of Olin said check was presented to the bank 
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for payment and that payment was refused for want of 
sufficient funds, which made a case for plaintiff. 

The defense was payment of the instruments sued on, 

in the lifetime of Olin. Defendant was not a competent 
witness on that subject, Mre Lipkin testified that she 
was a sister of defendant and his stenographer for nine 
years and was acting as such in April, 1911, and that 
during that month Olin came to Jacobson's office in the 
absence of the latter, and said he cams to get the 
balance on that note, and waited till Jacobson came, and 
Olin and Jacobeon had a conversation, and then Jacobson 
gave Olin a check for $320, and that she was that all that 
is now on the face of that check was there when it was 
written, and that Jacobson gave the check to Olin and 
asked Olin for the note, and that Olin said he had 
misplaced it but that when he found the note, he wou,d 
return it to Jacobson, Charles Frrankel testified that 
in October or november, 1911, hs was in Jacobson's 
office and heard a conversation between Olin and 
Jacobson about another matter, and then, as Olin was 
starting to leave, Jacobson said to Olin: "How about 
the check for $500 and the note for $525 which I have 
paid you; and you said you were going to return it, and 

I have not seen it yet ?" to which Olin replied: "I 

put it away some place and I don't know where it is," 
and then said to Frankel: "You can be a witness that 

it is paid, and I don't know where I put it; as soon as 


I find it I will give to you," and that Olin also said that 
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he received the money from Abe for it, but cannot locate 
it, but that as soon 4s he found it he would turn it over 
to Jacobson, _ Defendant also introduced in evidence 
three checks drawn by 7acobson in favor of Olin or 
order on said Interstate nank & Trust Company, The 
first was dated April 15, 1911, for $320, which also bore 
upon its face the following language: "Balance in 
full payment of note dated January 6th, 1910," 
The second was dated September 12, 1911, was for $85 and 
bore on ite face the following language: "4, check 
#7592 for $525,008 the third was dated September 14, 
1911, for $500 and bore on its face the following language: 
"In full of check #7592 ¢525%B00 9/10/1911." 
Bach of these checks was endorsed "H, Olin" and each bore 
upon its face cancellation marks showing it paid by the 
bank. There was no evidence that the special 
janguage on the face of these checks was not written 
before they were Signed and delivered, and there was pose 
itive evidence by Mra. Lipkin that the language in the 
first of said checks was upon said check when it was sign 
ed and delivered, Tt will be noticed that said two 
checks last above described each professed to be in 
payment of check No. 7592 and the last of them also given 
the date of said check 7592, and that the check sued on 
bears that number and is of that date, This evidence 
therefore tended strongly to show that the instruments 
@ued on were paid to H. Olin in his lifetime, and were 
not surrendered to Jacobson because Olin said he could 


not find them, the plaintiff took its title thereto 









etsool sommeo tud ytt rol: edAs mort. yomom: odd. bexts , 06 
revo df atut biaow ed tb bavot emjasomoce ae tect. dudiytt. 
| eonebive mt beombottnt: cefs tasbaetet- | atosdooal ot: 

gO MELO YO Tova at moedoos,. ys mwa, pioedo | e ae 
© ‘eT Vymbignod ¢aieT Salas, stateresal; biae.1o, xebxo, 
erode cals dokdw OSS} sot .LLOL .AL Liaad betab aan tect}, is 
nf sonsisi" ©. tegevpnal gutwollot edt, eos? att mogy 
| ",OLCL ‘dtd -yrauael betsh stom | Ro.taemyag tat 
bas 8% Tol eaw \,Lf@L Si todmedqe? -betah een baogee..gT 
* doedo 2" opegeugasl gtiwolLot edt cost ett a9.e70¢ 
(BE tedwedqe2 betsh wav brdt ede | ."00,88e¢i 702 SeaTh 
sensugnsl gatwoflot ‘sft sost ati ao etod.  bas.00e} xot,f£eL 
“.££EL\OL\e soBHssas. .seayt.apede,to hit," F 

erod foss bas "aiLO0 .H" bsartebsascaswostosdo, eaedt o;doat 
sft yd Bleq tf gatwode girsem aolisifeoneo. 20st seth, noau 















fz2tosqe eft stadt eonebive on sew oxedT-) svossdaad 
. fetdticw tom asw atoedo eset to sesh edd, 90) egeupmet 
weoqd eaw Stedd bas \.betevileb bas beagia, etew yous, exoted 
edt mt ensmonel edd tedd mtdgtd .exM vo. sonebtys. evitt 
“tgia sew Jf sedw Atoedo bles, noqy ean exoedo bias to gaxht 
ows biwe sett beottom ed diim dr _sheteviteb. bas be 
nt ed ot beeeetorg dose beditoesh evode test, atosdo 
sevis oals weit Io tes eft bax Ret .oN doedo, to, taemysd 
no beve toedo edt tadt baa Seal aleedo bisa to (eth ede 
eonebive alaT seie5 tedt to eb bas tsdmun doth exnged 
stremuttent edt tedt wode ot yfgnottea bebaet eroteredt 
erew bas ,sulteril atdent abL0 «Hof Diag .erew..mo bess 
bios sd bles atL0 eaveted moadoost of berebsetiue ten — 
otetedt oeltit ett xoot ttttatelq ed -medt batt ton z 


‘ 


0 


merely as Administrator, ‘and, if the instruments were paid 
to din, “the Pt Rey My ts cannot recover thereon. 

, to 
Bhere was no evidence to overcome thia proof by 


defendant, exoept such ‘argument as is based upon the 


Wasoss examination of defendant's witnesses. There 
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jut we do no’ 

Speeexs to us to ‘be a “olear PEGE CRRSTeEeY of evidence that 
“the inet ruments sued upon were paid to Olin in his life- 
‘time, end’ we conelude that the court below erred in not 
Just sity 


(Somali ‘a new trial. 
TY is axeaed that the court erred in civing at thé 
= or of appellee the second instruction, © which was as 
felievs 7 , 
» ilelaane "3, phe court instructs you that the cancell- 
ore ed checks ‘introduced in evidence by the defendant 
“are not oconclusive évidence that either the check 
or note ‘sued on has been paid. You have a right 
to determine the meaning and effect of the writing 
appearing on such checks in the light of all the 
other evidence in the case and to give the same 
such weicht or credence as you believe they are enti- 
tled to.*® 
If it be conceded that there is evidence from which it 
might fairly be contended that the language which we have 
above quoted from the cancelled checks, introduced in 
evidence by appellant, was not upon said checks when they 
Were delivered to H. Olin, the payee, then it w uld be 
proper to instruct the jury that they were authorized to 
determine from the evidence whether that language was upon 


those checks when they were so delivered. If that 
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language was upon those cheoks when delivered, but there 
was evidence from whigh different meanings could be attri- 
buted in that language, then it would be proper to auth- 
orize the jury to determine what meaning was intended by 
the drawee and payee of that check when it was delivered. 
But we do not find in this record any evidence that more 
than one meaning could be attributed to that lanzuage, and 
therefore we find in the record no evidence which would 
justify submitting to the jury its meaning. The 
language above quoted is plain and, so far as we can see, 
can have but one meaning, and we are of opinion that it 
was incorrect and misleading to submit its meaning to the 
jury, and to thereby intimate to the jury that the court 
was of opinion that the jury might rightfully give that 
language some other meaning than that which any business 
man would understand it to have. 


. 
The judgment is reversed and the cause is remanded. 
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meATH OF ILLINOIS, }.. 
SECOND DISTRICT. (eee I, CuristopHEeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, ot record in my office. 
Ix Testimony WueEreor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, thise 222 as 


day of in the year of our Lord one 





thousand nine hundred and————__-___—_—_ 





Clerk of the Appellate Court. 











_.{ CLOMIIdL 1O AT 
aAtalisgy vos, TOIATAM GMOUde 
ebioveHH odd to 19qeed bos eionilil to ot6t4 edt to JoiweiG haossd bisa tol baw ai 


~ 


it to asl ocwau OD nadsorentgd V1 


add lo nolsiyd sad to yoo Suid & eI onioaato! odd dadd YaITaaD ¥Yaasan od Jos1adt So98 
soifo. vet ai biosst to weee bois ovods odd ei ii0D 9d r.% 
odd xifts bug bosd vo tee ocurred I Monn yxomirerT “lt 
: ail amettO de nod xietlogg b lise orld to Inoe 
end Dial ie to: fe5y ell? Mh a to an 
. hos horbaud oie bosevout y ae : 
Miairadernse 2 tia ln hag ic % 


Jord) sinvegh ot Yo dal ae aN ee ee 











Begun and held at Ottawa, on Tuesday, thefsixth day of October, 


in the year of our Lord one thousand nine hundred and fourteen, 


within and for the Second District the Sitate of Bhilinons: 


Present--The Hon. DUANE J. CARNES, prfsiding Justice. 
P 
Hon.DORRANCE DIBELL, Jastice. 


y . 


Hon. JOHN M. NIEHAUS,/ Justice. ©) | 
} : 


CHRISTOPHER C. DUFFY, Clerk. 


J. G. MISCHKE, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on the 6th day 
Bf January, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


fowllowing, to-wit: 


cen 
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Gen, No, 6020 
Drainage Commissioners etc, anpellee 
vs . Appeal from Lee, 
Jamee R, MoCormick, appellant, 
Dibell, J. 

Appellee, Drainage Commissioners of Union Drainage 
District No. 1 in the towns of Harmon and Marion in Lee 
County, Illinois, seed James R, McCormick in assumpsit 
in the circuit court. A jury was waived, the case was 
tried on @ stipulation as to the facta and the issues 
were found for the appellee, and its damages assessed a 
$218. and it had jndgment therefor, from which defendmt 
below appeals, 

Appellant had acted as treasurer of said district 
for two years, and when this suit was brought he had in 
his hands $218 collected by him as treasurer from the 
Drainage Tax of said District, and he retained it under 
the claim thaf he was entitled to that sum as hie commis- 
sions for monies paid out by him during the year 1913. 
Appellee is orcanized under the Farm Drainage Act, Section 
15bd thereof provides that the Drainage Commissioners shall 
appoint a treasurer, who shall receive all funds of ‘the 
Drainage District and pay the same out only on written 
orders, signed as there provided, and that the commissimers 
shail fix the compensation of their treasurer, which shail 
not exceed two per cent of the amount paid out. When 
this distrfet wae first organized, the compensation of 
tye first treasurer was fixed at two per cent, It is 
mot claimed that there was any general order, fixing the 
compensation of all treasurers at two per cent, but only 
that rhe @ompensation of the first treasurer was fixed 


at that rate, There is no record of the District fixing 
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the compensation of appellant at any eum or rate whate 
ever, All former treasurers have been paid two per cent 
and appellant was paid two per cent for his services the 
first year, He retained tlie sum here in question for the 
second year of his employment ®°s treasurer, and the 
Board, instead of allowing him commissions, sued him to 
recover that sum, We regard it as the settled law of this 
state that one who accepts s public office for whose 
compensation no law or order has been passed, can have 
no compensation whatever, He cannot apnropriate to his 
own use for his compensation any of the monies of his 
office, unless his compensation has been fixed. Purcell 
v Parke, 82 Ill. 346, This case and doctrine was cited 
with approval in People v Fuller 238 Ill. 116, 187, and 
in People v Maddox, 162 Ill. App. 95, An officer of the 
law cannot recover for hie services under a quantum meruit, 
but is limited to the fee or compensation provided by law. 
Smith v McLaughlin 77 Ill, 596; Schnadt v Davis 185 111, 
476, 484; C, &M, E. R, R, Co, v Judge, 135 111, App. 377. 
As the compensation of this officer had not been fixed 
by the commissioners for the year 1913, he cannot retain 
any sum as his compensation, and indeed, under Section 
15b above referred to, he would have to have 4 written 
order i-sued aga therein provided to authorize him to 
retain it, even if it had been fixed, Whether he can 
compel the commissioners to adopt an order fixing his 
compensation for that year is a question not before 
us. It is contended that the commissioners are suing 
in their individual capacity and not as a corporate body, 
but the suit seems to have been brought in the corporate 
Name established by Section 1 of said Act. 

Counsel also seek to litigate the question whether 


under certain other agreed facts, which we have not 
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stated, appellant was during said year treasurer of said 
District de jure or de facto or was merely an interloper 
unlawfully in offiag, Under our conclusions above stated, 
the judgment is right, whichever conclusion we might reach 
as to the nature of his holding of said office, and we 
therefore deem it unnecessary to decide that question, 


The judgment is affirmed, 
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STATE OF ILLINOIS, 1. 
SECOND DISTRICT. I ss. 


Court, in and for said Second District of the State of Illinois, and 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 


I, CHRISTOPHER C. DUFFY, Clerk of the Appellate 
keeper of the Records 





seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 


thousand nine hundred and 














Clerk of the Appellate Court. 
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TUN PF. DEVIRS ae tag ae of the 
Eatate of RUSSELL 8 Degeanad, | 
"Pisineite in Zero, }~ 


Ve 


ILLINOXS OMNTRAL RATLAOAD COUPARY, a 

corporations ‘nl BLU T#LaND oan & 

SCUIPALNT PANY, a CORPORA, | o) 
ase eee in Errg * 


TRIOR GOURT, 
COOK COUNTY, 






ROTDIpS TUITION BAURE 
pm eg Porto OF Me COURT. 


Upon the tedal of « mudt dnatituted in the Superior 
Court by John fT, Devine, adwinictrator of the setate ef Ruanell 
6, oott, deceased, egoinst the Iilinods Conteal Radlroad 
Company, hereinafter guiled the reilzoad company, and the 
Blue Islan@g Gor & Ecuipront Company, hereinafter salied the 
equipment numpenmy, to xesover cumiges for wrongfully cauelng 
«the ditath of pleintiffts intestate, the ocurt, at the clone 
of the evidenes gor the pisintiff,upen tan metion of Sach of: 
the defenianta, inetructed the jury to fini the cefendants 
not guilty, and upon the verdict® so returned, separate judge 
mente were entered agnine$ pliaintif? in ber of hia action and 
for conta. Thin «rit of error is srosequted to reverse such 
gnc anegies en, 
ra On-Cotober 88, 1908,- the -aguipmont compony operated 
& Plant, omresing «bout 95 agrea cnd cnolosed by o board 
“tenses for the sanufaoture and repoix of fFeight sora, Ne 
the southnest corner of the enclosure yas a double gate which 
7 wae ofdinorily kept qlosed and locked, The raiiroad company 
ined a single teack which ran inte the plant threugh ~~ 
is ae whore it conneetad with a system of tracks belong= 
uae to the equipment sompony running through the pient The 
- apage between the werterly track and the neat track te the 
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Catt, waa used by the equipment company for storage ond for 
the plaging or paling thereon of sosaslled *"kindall franoa*, 
whigh wore Teahopod, construgted of wrought irony 6 ox 9% feot 
in dSeighth, having a bottan width of about 3 fost, ani 
seiehing ahowt tu tone cach. As 80 vleged a phied in 

enid space, there was usuaisy a cistunge of sbout aicht inchen 
between the frames ami tha hedy of gars of ordinary width, 
passing on the westerly track, Tho framea sore removed 
from time to tine ae required for uss, but tha frames in 
question had vemilaed, «hora thay atocl at the tise of the 
mooidgent, fax shout five days, The dacoased wan employed 

by the equipment conmpony cs os aight watehmany ami among his 
@utiee wae te onan umd clone the gates, and te deliver orders 
from hie superintendent te incoming toxin orewa eith reference 
ta the Gleposition of cars havled «ithin the plast. At shout 
20 efeiock on the might in question « orew of the eadiread 
company appronehed the gatee with « train ccraisting of a 
igoometive, throt cars ami o eabeone, and geve the wiuel sige 
nel for the gated to be opened, The doonased opened: tie gates 
in responses to the eicnal, ami dolivered on ordeg for the 
piseing of the oar to the conductor, The care vers of the 
gemiolea tppe and the one in question wae leaded te ite capacity 
with lumber, The ondegatee ef said ear sore turned down upon 
the platform cnt the lumber ene piied upon the pistform and 
held in place by the upricht sides. Ae tho train entered 

the plant of the equipment company the cars wore aheade The 
train thus backed in olowly, ami the deceased and MeCarthy, 

a switehwesn employed by the railroad compony, salked upon en 
track «head of the oart, hon the head, gay being the one 

in question, reached the point shere the frane@ were standing, 
it eame in contact with one or more of sai fravea, causing 
the game te fall. As the frames were folling, the deceased 
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fan to the right te avoid som anticipated denser snd ves 
etrusk by one of the failing fromea ond injured, from which 
injuries he died, An Gxusinetion of *se ear ande early 
the following morning Ginelosed that beth sides of the cae 
were bulged cut, the eet aide, boing the side eateh hed come 
in contest with the frames, nore thon the other; thot the 
east slie was bulged out 6 or 7 inohen at the tepy thet the 
upright etakee whieh suprerted thet @ide of the osr fit inte 
iron pockets which wore belted te the writer of133 thet the 
bolte nad heen drawn inte the “aod of the e122, thus permitte 
ing the pockets to eonlerge awl the stakes to wany eutj that 
there «a8 4 fresh merk or cut on the front efeke about 12 
inches from the top ami « like moxrk or cut on the efi: that 
ons of the grabeirons eppesred to have bean regentiy torn offs 
The ear eae loaded solidly sith ook planka plaged “sack ond 
forth* tier upon ticr, Pricr to the accident ona while the 
froanes vers in the sage poaition, the ratlresd company hed made 
frequent aéhiverise of cara «ithin the pliant of the ecuipment 
company, upon high cocasions the curs orerated uren the 
track in question had safely ciearod said frames. 

Tne deglaration ceonteine tarea countese The firet 
eount charges thet the equipwent company negligentiy piled 
oaid fromee oo clove te 944d fraliroad track that they would 
not glear said earay thot the roilroad compuny neglicentiy 

smaged aml operated said cara ao as to cause anid eara ond 
® Oertain projection thereon te not clear gala fransg, amt to 
atrike aaid frames by yoason of ite neglizenee dn having eaid 
Gag project outeard, The ssaumi count charges that the aquip= 
ment company negligently piled the sold fraren so thet they 
"6x6 fable to fall, ani so that the suze were close te and 
adjoining anid rallrosd track, and so that card moved upon 
anid track would strize acid frameoj thet the raiiroad Gotie 
pany neplicentiy mansged and operated eaid eure a@ oo te ganee 
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the aume to atvike asid frones withoat tnapeoting aadd teak 
aa anak framee to atoertcin whether aid gaye would olear 
gaid franee, The third count aharges both defendanta with 
Hegdizende in failing to inspect aaid cure onl frome, 


a 


fne Fivek srowrl woon witch pdeintig? in error seoke 


$@ head tha eyuigment company 2anble ie the olieced nosligence 


of gaid company in placing said framee am close to the track 
that they were iisahie to be ateucdkh by a peeing oars 


&t io gionriy eostanlinwd Se the evicence thot the 


Peemee an piaged tw the evuiprent company afforded eurflcient 


rots fer 611 properiy loswiad, sood orier cers, te eafely oleer 


Said framed, while eula cara sere pacsing upon the peet tradks 


There in no evicased tenting to shor that the 


@qnipeent coepany wae charreabie with notiee or hnevledce 


thet the aay whieh atruck *he framee een se imereperiy loaded 


or 96 dmpropexiy rermitiod te project outeard thet it wae 
Liable to ateike sald franen, 

it te eecorily urged wy plaintiffs in errer that 
tae ecudpuent comrony nepligentiy phied the fremet. 

Phe evidense is uniineuted thot the frames vere 
plied or pliseed in ouch manner that they vere not disble to 
fall uniesa violently steuck by o deteotive oar roseing uo 


the tesek, or hy other viclert weans, 


Ye fail te poresive cny evidence in the record t6 
aupport « recovery agains} the equipment eompony upon the 
gvounds urged, and « seremptory inetruotion to fing mada 
company not puiity, wit, therefort, properly civers 

It is innisted on dDehalf of the reliroad compony 
that tha ealy necligence charge’ agetnet it in the first 


gount af the dasjerstien i4 thet if se oatelesely opersted and 


panaged the gags thet the same, ond o projection thereomy, 


ateuek and kosoked dewn the frames, ond thet thers is an 
entire absence of any oreef to aupport euch charge. 
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Tae first oount of the declaration, aw amended, a 
inartifieially drafted, tut aa ao awonded it muken a pretenae 
of charging the rajiroad company with negligence in having 
the oar in question project outword. The aufficlensy of the 
ehazge in that respect’ sas not ahsliepged in the court below, 
ane ee think it must be held to be sufflelent to oupport proof, 
iv any, of negligenes in pormitting anid oar to s0 project 
outward and in operating #nid oar in thet conditions | 

Et is, however, insiuted that tora ie no tentle 
mony tending to chow thut the cox wa@ in an Lemroper condition 
prior to the accident, 

True, there in no direet tootleony of eye wl tresses 
ae to the precise condition of the ony prior to the accident 
Gr that 1% then projected outward, but there is evidence, which 
the jury, without scting umreasonnbly, micht aceert as tending 
to show that said car projected outward «hen it was loaded 
or reegived for transportation by the rallrosad cempony and 
while 4t waa being transported by it prior to the soeldents 

The dimensiona of the lumber with which the car was 
leaded are not dieciosed by the tautimony, but it ia in evidanes 
that when the oay was examined it was found te be tightly loaded 
betwaen ite projecting aides, onc that the mute or heads upon 
the bolte by vhich the iron rockets were presumed to be aecurcly 
fastened to the bedy of the car, sere found to be crasn inte the 
wood on the inside of the will, “hereby the pockets sere oniarged 
ami the steken were epread outward, Ageing the evidence tends 
te show that care of Like width with the car in question, if 
’ the soum had been in good order, hud repeatedly bewn hauled 
upon the same treek without coming in contest with the frames, 
ae they «ere pisced ot the time of the secidents 

Pheather or not the aides of the oar projected aa 
alleged before the car cant in contact with the framet, anki 
whether or not the ratiroad company wos chargesble #ith 
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we we 
knowledge that ita aides a6 projected, were questicas which . 
should Aeve been submitted to the jury. 

Tf the aides of the gar ao projeeted erier to the 
aacident, am) the fuliigoad oompany was shorgeable #14 Knowe 
Ledge of mw projeeiibn, the duty cae imposed upon the raile 
road agupany to exercise ceancnabla eure ta aa to 14 that 
the tyaek woonh which $f moved euid gar was in « reactonably 
asfe aondition to rermit agid oux to be wored thoveen «ithout 
Anjuyy $0 persons rightfully agar osid car, 

¥_, Pevion, 108 Tli,, Oo4, 





Tht valiroed compeny had moved ¢raine upon the track 
peverai times during each ef the five days thet the trenem 
were etonding in the aamo logetion, and thether or mot 1% sas 
Chergecbie sith noties of the clear spuce betwen tac track 
emg @uid frame ene o question of fuct fo the jurye - 

80 far an the evidence éineleses, the deooaned had 
ne Gubly to perform with veferenos to obaceving the cordition 
of the cara which were boing heuled by the ralirom! donpany 
upon ine tixaeke #m the plant of the ¢quipsent company. 

Certeiniy, shether or net the ceceated was an the 
exoresee of due cure for his coven aatety vas a gueetion of 
fact for the Jury. 

| The trie] gmat erred in giving the pexemptery ine 
atruotion to find the raileced campany net guilty, ond the 
judgment entered upan such werdict ¢f the jury will be ree 
veraed ant the cause remumied, The Judsment ageinet pisine 
tiff in error in bar cf bis action sgeinet the equipaent com 
pamy will be affiemed, 

Jucement is favor of Vilineis Centrai Ballroad Company 
severeed and avuse resanded, ami judgment in favor of Blue 
Ielemd Car & Exulipment Somrany affirmed, 


APPIAVED IK PART, HEYEROZD IA PART 
ANS GAUGE RECANDEDs 
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MICHAEL MORRISON, osseous 
7 Pr 
ne SUPERIOR COURT, 
THE i GsY LIGHT & COKE on on 
? 


1911.4.335 


UR, PRESTOING JUSTICE BAUBE 
DELIVERED THE OPTRIOW OF THE COURT, 
tm om notion im saee %6 recover damges for sorsonal 
injuries opypelise reocrered & yerdiet oni judgment age inst 
oppeilant in the Superior Gourt for Gly THD OG, 

Bese desiaration, ehish consist oF ime count, ele 
reged thot | seces % iaborex sorking in a diteh & fast 
deep smi S feet wide; that bourds were plisced on esch side 
of said dita fox the purposes of supporting ths salle thereof, 
which boards sexe driven inte the earth at the bottom of aadd 
ditch by meane of muule; ‘thet it wee the : auty of ain” 


‘ 


tc exerciss reasonebie cure te furnish Piet na the other 
WORKmen Thert, mMiuis that, — in &@ reasenubly safe condition 
and repaixy erat CHeiienk” reslisentily furnished the “orkmen 
driving e2ic hoards with au unsafe mal, in that the head of 
said saul waa insecurely fastened to the oy thereot, ang 
was Lisble te clip from a241¢ honale; tit” Spb tant knew 
thet seic Beta was, wneute nim in @ bad ‘gondition of repoir; 
” hae working 46 eaid citeh ona while a o6- 
iaborer of Gubhtiex, was dwiving one of waid boorda into the 
earth with said mil, the head of said mul slipped from the 
nemils thereof and f¢11 inte acid pin) jypine Bett 
the head; that aid oo~laborer of 7 

Thare is sontroveney in the bvigense bearing 

a in the elae, which, briefly otutedy 
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wo 


ww 
ie-ei-teriewn At about 9 ofslock in the forencen ef 
April 15, suis, Cpcile who wad omployod as » ditch digger, 


hed prepared the diteh for bearde to be driven inte $hs ground 


Birt Menno 


for the purpose of preventing the cidem from caving ine 
Higgine, o gang foreman, directed Melwen to take a woaion 
méud, which wan then laying on the earth bank, oi drive the 
boords down. In response te such disestion Keven took the 
maul ani draeve the bourde doesn whiie Gicolides atetioned in 
the bottom of the ditehy held the boards in an upright positions 
After MeEwen had been so encuged in driving down the boorde 
for 16 or 20 minutes, ont while be was awinging the mould, the 
bead of, the maui siipred or came off the hentile, ond etxuek 
(pte on, gn the head, ceusing the injuries complained of» 
Ae foTi9G na no cocasion or epportunity te imapeet the moul, . 
and whiie Metwon hed not inspected it corsfully, the heat of 
the maul apponved te him to be tight upon the honelee , sparing 
the forencen of the day preceding the injury to (oeeren the 
fame maul had becn used for the same purpose by Connors, oni~ 
ther laborer, and while he vaa then so using it the head had 
oom off the handie ond felien in the bottom of the citehs 
ore the foreman, then told Currey, whe was employed by 
hig “aiicht on a laborer ami repair man, to replace the handle 
o the head of the mul, and Currey then did se replace the 
handle and drove a wedge in the ond of the handle te keep it 
firmly im ploee in the seat of the maul, The save mould was 
thereafter during the remainder of thet day ured in driving 
boards into the bottom of the diteh. he mial was examined 
by Higgins the following morning «nd the besd «ac found by 
him to be properly fastened to the haumile ond held in place 
by a wedge driven inte the end of the handle, ©o°% 

The heed of the waul wos mede of hard, seasoned 
wood, wae @ or 10 inches in length, 7 or 7) inches in thick 
neas, heaving a hole bored through the center, inte which a 
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om Bm ' 
hickory hordie was dzivene Tha end of the pamwile waica waa 
aryiven through the hele in th Sead of the maui was apl4e and 
a wedge was riven inte #ugh aplit aide Zach and of the 
head of the maul was hightiy fizted with am axon band one 
ings in pes ongePourth of sn inch 46 thiskness, The 
evidence tenia $0 show that the need of tie maul in queation 
waM vomewhat battered cn the era, weather opaten and aracked, 
wut tnaat the orecka dit not extend through the avodj; that the 
Aron Denia were in place; thet tie bettered condition of the 
onde ami the ecracka in the eurface of the negli did mot offoet 
tae efficlieney of the muudy or tend to cnuse, the handle te 
vecome ioose and come out of the heads | 

It in conceded by apreiles that the maul in sueation 
Waa a @imple teal and that ne duty was imposed by aaw upon 


agpelian$ se imepeet i: for tbe purpose of discovering whother 


aerecte appeared in it in the omumae of ite uate Uperagke ve 
Qn d Eo te Be Be Coop O57 Tiny 64, 


It ic, hovever, iesieted by arreliee that fPwhere a 
waeter knowe that & tool, whetner siepie or complex, ie de- 
feotive and unesie to be used ani eith auch knowledge direste 
a servant te work «ith such tool umier ciroumstances wsere the 
use of such tool is Misble to injure the picintiff, the plaine 
tiff iw entitled te recover 17 he aid not know and in tne 
exeroies of oriinary sare could cot have known thet eush tool 
was defective,® 

Aveuning thet the decisretion in the case at bar 
states « cause of action praiiceted upom the ilabiiity of 5 
saster, unier the ruie contended for by appelied an above 
stated, the di’fieulty presented ia thot there je no evivendce 
in the record which brings the cave st bar within euch rules 
The unsontrudicted evidence in the case not oniy negatives 


any knowledge on the part of appellant that the mound me 
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mia 
defective and unsafe «hen it directed Helwen to use the sant, 
bat shoes affirmatively that said soul hed been recently pro- 
perly repaired by appellant, and that appellant had every 
reagom te believe thet it was in a reasonably seft sondition 
fer unee 

Tne evidense discloses ne neclisense by appellant 
amd the jucgrent will ve reversed with » finding ef fact te 


be incorporated in the jucsment of thie scurt. 
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$e find that arpeliant wae net mulitry of the seqii~ 
genee charged in the detiarstione 
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HEREAN ULRICH, « winer, by 
SUNUSTA ULRICH, his next friend, 
agreiice, 


VSe: 


KNICKERBOCKER IOF COTONY, f 
eorperation, | = 
% Anes iant. 


SUPERTOR CooRT, 


ome AIST. 
1 LA. 3837 


UA, PRESIDING JUSTICE BAUME 
LIVRES THE OPIRZION OF THE COUPT. 


persek 


Thies is 2 auit by Hermon Vlrich, « sinor, by his 
next friend, against the Enicherbocker Ice Componyy a cor 
poration, to recover daruses for personal injurioe,. «A 
trisl by jury im the Supericr Court resulted in a verdict 
ami judgrent againet the defendant fer $0,280, to reverae 
which judzsent 14 srosecutes this apresis 

\ \Wthe onty-count—of-the- decloration upen—shieh—the 
ato the-jury allesgea® That on December i, 
1908, plaintiff, tiged 14 youre, «a9 lawfully welking upon 


ag3 along Arches avenue, near ifs intersection with Biske 





street; thet the deferiant was then cond there possessed of 
on ise wagon end of Rorses crating the same, which were then 
and there under the care af certain eorvants of tae defesitant 
who were then and there driving the sane upon and along said 
Ageher svarne nent ite intersection «ith anid Zlaie stroet; 
that it Secesme and sia the duty of the defendant by ite ssid 
servants to drive, monsg@, oad control the Suid horses so 
attached to said ice sagon with reasonable aare, siong and 
 ‘Bpon Said atreet, and not sentonly, saliciously omi #ilfuliy 
@trike st persons eho tight then be salking wpen seid etreet, 
Fat the defeniant 44a not vervard ite duty in that behsif, 
Bit om the couteary th. sreot, by ita eald servants, wantonly, 
’ maliciously and wilfully struck st the plaintiff “he wae then 
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iswfuily wren a4i2 etreet with «ii cue care ani caution for 
his omm safety, sith the ship, then end there in the anda 
q of the servant of the gefendant, sausing the plointiff in 
_ his enéeavor to aeeere thé said blow eo <irected 2t him te 
jump cut of the reach of the oaid ship, esd im so doing 
the repe which ss attached te the plaintiff*s =rm caucht in 
the wheel of the defendant's sagen, threving the plaintiff 
joan te ang upon the ground there, drazsging hie clong acid 
atyest go that ke sustained severe internal and external 
injuries, etce ©, 
In the viae «m sre impelled te take of the case 


we 
Aue™ 
é 





it is deterainadbie as a matter ef law ween the facta atahed / 
most favorably for arpelies, in his ‘brief, an fellows: “The 
evidence introduced an beheaif of pieisntiff sheved that plaine 
£iff waa them about fourteen years anid teo monthe of azée 
hile returning fram an errand ca vhich be hed been sent by 
his mother in cempeny =ith his oouting “he sae then about 
nine yesxs ani ten monte cid, they had orcesed the <treet 
ear tracke in ar@her evenu@, in « southeriy <irection and 
plaintiff wae etanding shout gidssy heteeen the south or 
Sastebound track an’ the acnsth “curbs ewineiag & lane@ over 
his bead preseratery to throwing it st his qousing “he was 
then nome sicht or nine fest chead of him, the iseese Doing 
tied ebout sisintiffte left =rist. The defendant*s ice 
Wagen was coming from the sauth toward them and shen it 
reached the visce ehere the boys vera, the ¢river ef the 
t@e%g sho was sitting on the side nearest the boye cursed 
the boye and atrack the plaintiff? over the beck sith a whip, 
eeusing the ploimtiff in hie aucden fright te let 26 ef the 
lasso, «hich he had been singing over his head end esusing 
it ta fly onte the hub of the right hind ~heel of the defen 
dant*s eagon,. Aa the wagon went on it would the laseo 
around the hub, draving the plaintiff up inte the wheel, 


a Beeakine the pletietigfe'*s seem in several risaces.* oi 
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Faiving\ the question ehethez er not the «lieged 
wrongful act of che defendant’s servant cas the proxine te 
cause of the plalntit?ts injuries, {t is clear that the 

iiegzed wrongful act of defendant's a was mot sithin 
the scope of his employment. re ie be pretense thet 
the picintif® was, st the fire in qnection, attempting te 
get upon the wegen or that he soe coetructing or sttempting 
to Goetruct or interfere =ith its movement, cr that iefen= 
Gant's servent etruck the sleintifi for the purpose of 
preventing tie lattes from doing any like act, or in retaliae 
Sion of onything the plointiff had dene or had threatened 
or purposed to do. = a: 


So far ag the evidence discloans, the deferlant*s 


aw 


as 


servant, if he in feet struck the pleintiff, did s¢ wantenly 
s8a miiiciousir. 


Where @ eetvert ceomeite om set ehich ease injury 


to another, the saster <i]1 net be lisble if the servant, in 
gausing the injury, is not «citing «ithin the acope of hie 


> 
emleyeent. To hold tha master responsible fer the scte 
of Bia eervant, “iereby injury ix cxueed te ancther, such 


sote mist be within the cenersi esepe of the eervants 


“MBPS FRent vores by the servent «hile engaged in hie m.ater's 


cnamempiag with 2 view toe the furtherenee of that business 
125 Tlie, 320; Eo, Chsoe 
Cite Bea ta th 128 Tle, 613; 
246 Tlie, 2755 
a 226 Thie *Pes S985 
152 Til. Ape, 105; 
arfey 7430 
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Tested tw the well settled rele of law applicabie 
to the fecte in thie case, an claimed by sppeiica, aprelisnt 


4m not reapensible fer the alleged imjuries to appel.e€es 
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Ps, The gudgeent ia reversed sith a finding of fact te 
b ve incorporsted i the judgment of thie court. 





Teh PINCING te Fiche 


 *PIRDIEG OF FACT: 


®e find that the «et of arpelicnt*s servant, alleged 
4 to have caused the injury to apreilez, =ne not fone sithin 

. the penmeral scope of such ssrvant's employment, shile 

engaged in sroreliant'*s business, cith a view to the further 
ange of thet business. 
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MUTORY aPPEAL 
FROM CIROUIT COURT, 
COOK COUNTY, 


a Mis aA SUSTION BANE il. A. 340 


DELIVERED THF OPYRICE oF Ter covet, 


Thie de an appeal from on interlocetory erder ef 
the Gircwlt Court overruling arpeliant's motion ta disaclve 
& temporary injunction granted upen the overruling of arrtle 
dant*s generad an: epecisi denurser te crpellee’s original 
bhi of amended, Tiled Heoreh of, iGi4, ani te the eupplenental 
biih flied Jonuwery 4, ray 
Belefiy atateds the natertal avernente of the bill 
afe that oppelion is the crner of 2 certain farmg ehichy, o% 
Leoember G, 1912, by o written igene, he demined te cope llant, 7 
for the term of Mires yecre from Moroh 1g 19224 that anid 
A@280 Gontmine o reservation to Shveliee aa follow: *8aid 
Carpenter hereby reserves the house new oooupled by him ond 
family with front and bask ysede sith sonvenianS room for 
asease to and from ond about the samy clsd reserves the barn 
korn 09 the Forth Barn on said premises cith gonvenient room 
foe agoeas ami use of aunt, siso soserves the orehard and - 
Gursery on gaid fara ant incluted acaaaa® * #8) that Gpvellant 
went inte the ocoupaney of anid prewines, unier said Lnandy 
eat now oogupies tha came; thet the peek yord mentioned dn 
anh reservation elawse ba acid lease fa loaated behing the 
house begk to » tight bonrd Temas satus am Hee tom aid Dak 
yord from the premises ieased to i ceGtionts that at the time 
@nid lesee was onaguted there was » otreuler tara. gen feat in 


 Biemeter so placad aa to be convenient for un®@ af a watering 


if 


» 2m 

place for stoak kept in aither ef the barns ca aeid peeawiees 
emi for seneral farm purposed; thet about om@-balf ef sakd 
tank wan and " logsted ween tha rection ef aatid farm ronerved 
ES ee nad the other self of said fist inavae ame is icaated 
upon the portion of the form leseed te appeliont; that about 
One@ehal?’ of said tak is on elther side of patd tight vaomd 
fenee and saaid tank wan and ie aurplied vith ester from a 
windwi li went eys on the portion of the farm leaned te and 
eogapled by appellant. The bLi] further alleges that by the 
terme ami provisions set forth im “aid leases the a5id cater 
supply as se furnished by eaid windmill and tunk at the time 
of the oxecution of said liesas, was reserved by Aprelieny 
thet ot the tins of and in oonnsetion with the exsoution of 
geid lease, the matter of aaid water supply, 9¢ then furnished 
by 444 windmill and tank, was diveuesed dy the parties arene 
and i¢ was then eracifigaliy atated by & esate ‘and a CP iant : 
that said water supply waa ingliuded in the ranervations sot 
forth in said lease and ahem t4 jhe ao conaiderad by and betwoan 
faid parties; that ‘app Llant ‘nas otatet, in comnection with 
the execution of anid leuss, that said reservations set forth 
therein shovid be se construed as to sagure to appelies the 
undisputed right to said water cupply during the term of anid 
lense, ond uvier acid interrretation of the provisions ef sald 
LGaRG, Appl iney, eee upon toy Aum, Ielivered passesaion 
of said prowisaen to she llont; thet both ef said varties did 
a0 wee acid water supply from ea4d tank fer ali tha purposes 
aferkacisé without diepute of question untid March ly 1913, 
when Soak tant refused %9 anal appellee to use the samt, and 
nas rawieted appelleeta attenpte %e uae the acme for hie stock 
ana other pmurperea; that anne liee has no other witer aupply 
on 941d premises from which he oan fueniah water for hia stook 
ana household, ana that ape whise has about 44% head of cattle 
and aix head of horass on the portion of the oremiees reserved 
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Mth Entheidt 
to him by suid leaae; a padi arpeilient ia restrained 
from further dopeiving. ‘Spt too ‘of said water oupply and uae 


of the portion of the rremines reserved by ly oa he will sag iPsed 


ene 


Brad 


irreparable saguey Kt the namie of Appel ionts that Gere liant 
is incolvent, on wii prays that appeiiant be reotrained 
from interfering with eppellee*s use of the water supply 
from e214 tark and eindmdil, 

Subsequent to the filing of the oricinal b411 on 
Waren 11, 1944, and prior to the filing of said D411 a2 
amended, appellees on daunucry 5, 1914, filed « surplewental 
bhil alieging that on Dacexber 00, ll, arpellent, contrary 
to hio agreement made shortly after t ¢ filing of anid orighe 
nal 6421, not to further interfere with appelicets use ef 
aeid water supply, gonatrusted anothes water tank on the 
portion of the premises isased to hing ant quiet? the water 
Huppiy from the tank «hich had theretofers been used by anid 
yarties in cormon snd commeoted the pump with guoh obser 
gater tank constructed by appellant, thereby discharging a2 
tne water furniafied by esid puyp ant windmdll inte aaid newly 
sonstructed tank, end depriving aprelice of the water supply 
reserved te him by the terme of said jesse, The supplemental 
bill praved that appellant be reotrained from further denrive 
ing appellee of said water supply ani from continuing to divert 
the ama from the tank inotalled and comected with eaaid winds 
will ot the time eofd lessee eam executed. The demurrer intere 
posed by appellant to gaia original and auppleweatal biiis 
gas suatained by the sours and appellee ae given ioave to 
file an amended Bille An amcndment wee filed toe esid original 
bili, tut mo leave me aeked or granted to amend the supp hae 
mental bili, The supplemental bill de, therefore, out of 
the esne, The injunction ae sranted fellowe the langmge of 


the prover tm the surnlexental bill. 
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Exceptions or reservations embodied in a contrast for 
the benoit of the party whe makes them, will. in gases of doubt 
or ambiguity, be construed lenst favorably in favor of such 
partys ghisont Ve Peomit, JIS Tli., Appey S04, 
Tr » Oe Be Slee Se Ry, Cas, 219 Tle, 


S64, 4% ie eaids "In order to execert property included in the 








desoription of « deed from the operation of o grant, the intene 
tion ao to do must be exprensed in cloor ami cortain torma,* 
The clause in the ilenee reserving a portion of the 
preminesa to appellee, the lessor, As cleat, certain and unam 
biguoue, and the bill, «o framed, contuina no allegations 
reepeoting the surrounding clrounstanees or situation of the 
parties which would suthori“ve a ecurt of euulty in construing 
said clause te add te or enlarge the asore of the exceptions 
or reservations o@ therein expresnad.s 
It in ouggeeted by appellee thet the windmill, pump, 
amd well on the portion of the preminea loseed to appellant, 
together with the tanks which is in part upon the pertion of 
the premises eununved by appellee, are in the nature of Pine 
tures runing with the lond, ami thot 4 right to the use of 
the same agorues te appellees by reason thereof, The biil does 
not act forth the manner in which or meons whereby the water 
ie carried from the pump to the tank, or how the pipe, if it 
be a pipe, “hich 90 oarries the water 14 connected with or 
fined to the pump ani tank, ami in the ebaenee of specific 
allegations in the bi11 with respect therete, it canmnet be 
determined whether or not auch instrapentalities are fixturea, 
If, in foot, they ere fixtures, a different question would be 
presented. 
It is obvious thst, in the mein, the bil] prediostes 
“@ right to relief upon on alleged verbal agreement eniered 


into between the parties oontemporenéqsa with the written 
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REWHAN CLOCK COMPANY, ja corrorstfo 


LUNICIPAL COURT 
OF CHICAGO, 


1911.4. 343 


. ceyes be th ae ee Some SE eps 
tt tise GPERZOR OF TEE CCRT, 


Wt, JUDTICN GAAVES LORL TA 


On the 9th day of February, 1010, the parties te 
this euit entered inte « written centraet in shich, swong 


other things, it was provideds 


“Sixth, Said Neoan Cicck Company hereby cuplcys ocid 
Sevman a8 sonsulting encineem, for « term of ten yaors bee 
ginning the fives aay of January, 1016, aad said Reem 
aceepts auch employment, uren the aoniitions hereinafter set 
forth; said Sevan Clesk Company chaii poy said Pes 
threes thousand dollare (93,006) per year for the firnt five 
years, in gonthiy iust«aluente of two hundred end Fifty 
doliara (8260) each, on the firat day of each month, and — 
to thivcand aeliazt por year far the second five youra, in 
monthly peer a of one hundred anc sixty~oix ani 67/106 
Sellisw® ([5iGG.67) of the firet gay ef auch month, Tet 
should e414 Yeoron fo41 to comply with ony of the terme and 
eomiigions in thw agreement oct forth, tam aad in thet 
event, hie right to reosive the auiary in this paragraph 
B@% forth, said at the optieu ef the iemmun Clock Companys 
oeace and determine, * > **, 


“Eleventh, All suits brought by said Rowman againnt 
the Rewenn Clook Compony and tie foxmer ilrecters, or ony of 
them, ani by said Yeemsn Clee) Company sgeinst aaid Nevers 
shalh be forthetith discontinued without cuete ao te 1 tne? 
party a8 againat the other; * * * * 9*, 

f March 12, loki, Newman, the dofeniont lo error, 
began bie cult to eecover 2760 cleimec to be ue bin under the 
terns of the above quoted sixth olause of tant contraet. The 
trish rewslted tn an imitruoted vercéiet against the dotenteat 
nomeesing the plaintiffte demagee ot $75Ge. Tulgecnt ane 
entered on the verdict. The weces’ is Srought here by «rit 
of errors 

Pleintit? in error defended the ease on the theory 


that gofengant in error had sever performed the auove quoted 
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slevanth cleuse of gold controst in severnd porticulara, 
agong Cthora, thet BO dia not fortiwith, or at all, (discon 
tigae 21) suite Grought by Rim against plointif? in errer, 
The partioulag suit widen 4% 30 clolwed be failed te dine 


euntime waa the ease of 2 








5% entered inte waa pending in the Girouit Court of the 


United States Yor the Fastern Division of the #ortnern Dice 
teict of Tilincie, ani stood on leave granted te Fexmun t¢ 
mena hie amented and supplemental 411 by Fetwuary 16, 1916, 
& demurrer to 419 original and te hia suended and suyplienental 
bhis having Yoon theretefore sutialned. after the contraet 
sued on wae entered inte Newman went inte the United Atatea 
Civeutt Cours amt maved to have the order granting him lewve 
to amend his amended ani muoplexental bil] set uside and Zor 
leave t6 etant by 4s amevuied ani supplewerntel bhii. Trim 
motion wan aliowsd ant the ’o2lewine order waa onteredt 

"Therefore, on motion of the comploinant it 4a 

Ordered, thit ao such of the oriex entered hercin on 
Jamuary Ol, i6oa, os gives to the cowplotnant leave to amond 
his amended ond suprlemental biil be sof aside; ani that the 
order entered hersin om Februcry 4, 1G, extending the tine 
to snend sa44 anenmiel and supplemented pill ue Pohrucry lb, 
18lG, be eet aside, and thet the compijsinent heve ami ia 
hereby ziven leave to otaml by his sald amended and enppise 
mental Dili, S FH eH ee 

tind the copplainent now here in onen court tiseting te 
atamit by hig asid «memes ani surplementad bi24, 4% in 
further Ordered, Adjwiged ani Pecree#d, that the said cmended 
eral aupplenentad bill be and the sane in hereby diamiased 
for want of Jurisdiotion; ang 4¢ da further Ordered, Adjuiged 
and Teererd, that the deferiante de have and racever of ant 
{om the cow lainent theirx ocoate of suit to be taxed by thé 
eierk,” 

Within the tins provided by the Federal statutes 

Howsan fileé his oetitien for an appeal from the order above 
quoted to the United States Circuit Court of Apneala, which 
#a6 allowed sna hie appeal bond wae approved. Lator he 


filed in that court the trangoript of the record ami hie 
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brief and arguent. That appeal wae pending when Bowman 
began bie ouit in the Funicipal Court, the record of which da 
HOw before use 

fhe vontragt sued on eae mutual, The sixth clause 
thereer above quoted, nee which Rowman suske to recover, 
waa entered ints on the part ef the Hewnan Clock Company 
im Goasideration of the yvexrformance by him of the termua of 
the eleventh sieause thereof, «ine ehore cuoted. it soquires 
he citation of authorities te sustain the preposition that 
Howmmon Gan not recover uwhiey the covenants Gonteined in the 
Said GInth Giause, Af be hae met hope the sovenante contained 
in the said eleventh cisuse, which were to be kept and pen 
formed by hime 

Gy the terem of the eleventh cisuse of thet con 
tract Newnan binge himaei?f to *fortheith diseontinue® ali 
auite brought by kim ageainet the Yexmon Cleck Company. The 









cst 


witadvawal of « MBit by o plaintixfs” In Z 


(Alas), 30 Ba, Rage, 75d, the court eaid: A diacentinuance 


4a, in aubstance and offset, an sbutrionnent of the moving 
? * 

party of hia vending coee®, Inf F 4 
Piso Tia, Coe, B Poe Bitte Bore, i7%, the court said: A 


@dasontinuanse sone ao more than a declaration ef the piaite 





SAZf*s willingness te stop ths cending scticme. 4 18 neither 
am adjwiiloation of Alia causes wy tha proper trisumed, Sor ah 
sekaetiodgment by himsel? thet his olaie de not well founded,® 
in EgGuire vs Hoy, 25 Temns. (6 Bwaphe), 419, 1% io snide FA 
diecontimance in the requit of some yo omitted by 

the plaintiff, «hich jegilly «ittisace his oase from the 

power and Jurisdiction of the acurt.” In Kompedy ve Nolichta, 
(Pas) TPhilas, 217, 1% 45 natis 4 diecontinusaga doom nots, 
dike « retraxit operate sa an oxtinguishwent of the caune of 
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agtion,g but leavem the plaintiff free to oring enctier eult,* 





Wits 43 Koay 355, 1¢ dc wots "A diecontine 
wane, in praotioe, is the sav as » Giomienal, ond meona 
that the eavee io sent out of cowt.* In Davia vs Hovmond, 
(Hdoh,) 42 Ny Wey G80, an instruction te the jury uaing the 
tere *Siropped® and "discontinued" aynonymously ea apprevad. 
For reasone of their qm the Newpan Clock Company evicently 
wanted the suit in tho United Stetea Gourt stepped at once 
oma without adjudication, therefore they contracted «ith 
Hewwan thst 1% should be “fortieith diseontinued®, by which — 
term we think the portiee unceubtedly wmrierstecd ami intondad 
that that ouit ahewld go no further, Dut should then and 
there ond, hile dy causing the order for leave to anend 
Ala snended and auprlesenteal bill ts be vacated and by cousing 
the record to show that se eleoted te stand by his omended 
ond tupplarental bil], «nd by pormithing the eam to be dige 
mieasd for went of jurindiotion st his eonta, Newsan may have 
aacempliohed substantially what was aimed at by the eleventh 
clause of the contract, if he hed done nothing more, it oan 
mot be doubted that by perfeating hie appesd and taking the 
rocoré to the Court of Appeals ani there insisting on a 
revereal of the order opraaied from, bs violated not only 
the letter but the spirit of the contract, ani inatead of 
forthwith discontinuing the caueo he imiefinitely parpetuated 
the iitigation te the certain dawage of the Clock company, 
at lenet to the extent of the coote negessarily inourrsa in 
the Court of Arpeala, to say nothing of depriving it of + 
particular thing 4% contracted fory 4, Go, an om of litigation. 

Thle de the view pleintiff in error evidently tock 
of the santter, for after the order of dismissal had been 
entered in the cae, it contimed to pay defendant in crrer 
the amounta sticulated for in clause six of the contract up te 


the time when by hia cerfecting hie appeal frem ond urging the 
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as 


wevereas of tne enter, he mondfeetea Ale purpeas to perpetuate 
the litigation,  fhan hia purpose ao to do hed beon so 
manifested, i% refused to poy him any more money on the 
qontraat. , 

Hownan urges hore that his purpose in appasling 
that case wae 49 pernd$ a proper eddwlioation ag ta the 
ALeposition of the fumie in the hande of a roselwor thet had 
een appointed in that cata, Thot i@ a patter he should 
have considered at the tine of making hia contract vith the 
Clock Company, 203 enn ia no wey justify hia in failing to 
perform the contrset am he deliberately mule it. Be oom 
tracted to forthwith diveontinue thet cane, Me hod it in 
his poser to 46 ae, Inetoad of doin: ang hr deliberated 
perpetuated it by bia a?ffigmative aotion, Naving violated 
hie cantract he an net avail hiweeit of so mach of ita 
provisions, an were made for hia benefit, 

The Judenent of the Vunioipat Court la, therefore, 
reverod. 
sonar? Reeve 
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S. A RYKCH, \ , 
Piesatire ¥ Error, ERROR TO 

: RUBICIPAL COUR 

OF CETcASO. 


BR, JUSTICE GRAVES SELIVORED THE SPIRISOR OF 


Cnerles cmi Bertha Eifier enterecé inte « contract 
eG 4crii 17, 2803, <ith Zory ont Eali Forchaii, <nersby they 
agreed to rey te the exid Merehalle the sum of 21,200 in 
Snmetaliaents scturkng st intervsia Goring tevetal years, tae 
isst one acturing in October, fis, 2n6 ateunec am append 
te yey a eeptein mortgege for £4,290 theretefore given by 
the Wsrehalia on certeian premises im the City of Thicegc, 
and Sener ibed in the eentract, im sconsiceration for which 
the Eseehslgs screed that when the seid inst«linents sere 
sil goid, they vould convey te the Eiflere the esid oremiaes 
in fee, clear of “aa inewebraness, except the eaid 92,200 
ortesces. The premises in qvoeetion had theretefore been 
cocupied by the Burehalise for severci yours aa teir bint. 
Uoon the exaeution of this contract the Exrehclia surreniere’ 
to the Ziflers tz possssaien ef the aajd premises ond tae 
were atill in poosessicon trerecf shen this auit "a0 Ségune 
Thie eantract waz filed for record om Tesesier 18, 1921. 

On Hay F, 1916, the Brand Brewing Comeany cbtained 2 jucge 
ment by confession in the Cirmeit Court sf Sock County 
agatast the Warchalis fer $617,128 and s02t3. sa execution 
wae jesued on that gwignent and “aa on Auguat 1, i910, ré- 
‘turned “ne pert satiefied™. Oa August Ii, 191c, am slias 

| exeeution vas iseued ami tos levied on the presises in ques= 
| Sen, ond on September 17, 1912, the soid prenises ose sold 
nier this execution ic the Brand Brewing Company for $675, 
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epe thet company heid the certificate of asle at the tine 
thia suit «ss commenced, Gn Hoy 16, 1911, the teeshelis 

srowed of one Hazy G. Fer, the cum ef 2250, ona cecimned 
to her their interest is the comtraet above mantioned ae 
security for that lean. im Arril if, iGls, Mery BL Foz 
eemicneéd te 5, A. Lynch the said contract, and three dora 
ietez ehe Broucht suit fn the Eemicipal Court <esinet the 
Eifiere te recever the emount then dus on eaid contreet, 
shich i¢ le admitted war $246.50. ‘The case cas tried oy 
the court zithout « jury ami resulted in ¢ finting and 
dudgeent for the defendants.  Thizt erit of arror in proses 
euted to reverse that judceent. 

The Breving Cespany is act «a party te the euit, 
but the attorney sho arresre for the Eifliere hes ably 
presented ite cicime bere in sucrort of the correciness of 
tie juidement of the Vunicipsi Court. Tefendantsa in error 
wane the cenere of the eaiitebie titie t¢ the rcremices tis 
74 Tile, 27,} avi cere in corsage 





sicn of the same before ami at the tise tre jwicsent is 
favor ef the Brand Brewing Compony 253 obteined against the 
Merakslis, While the nobed iezsi titie remcined in the 
Harghalis, it eas ae trustees for the use of the Eiflera. 
at 160 Ills, 515 
stion, G4 Tile, 477. The only beneficicl interest 
the Karekclle bai in the proverty «hen the iwigment «cs o>tdine 
@@ wea to Bold the title umtii the ansnnteage should be 
tadd soeording to the terme of the contract.  G2oriey Fs 

154 Tile ApPey 125; pay ind Zs. Gsoinor. 
258 m1, S28; Strouse wv. Shite, 6 Arke, 167; Sooger ¥ 
Seaett, 05 Ey., 603; Ohrisholm v, sngresa, S? Eistes C206 
Any interest aoquired sfter the ZEifiers come inte posesscien 


af these rresiesa 22 the equiteble oxmera thereef wat tube 
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35 I1i4, 39. The posseesion of defenicnte in errer was 
notice to the serld ef ail their rishts in the preserty. 
By such possession the purchsser af the crecerty at the sale 
under the exeqution isgued on the juwigment wea charged sith 
notice that befere the judgment «en obtained the Piflers 
were the equitable ceners of the procerty ant had paid cart 
ef the agreed consideration therefor ani that the titie of 

@ Eifiera to this pronerty «at reramount te <11 subsequently 
agquired interests, [It follow! not only thet the Judgement 
t6 satiefy vhich thease premices mre eold was no lien thereon, 
but thet the purchaser Enos it. The scle of the pranises 
waa, therefore, void aa againet the Eiflers and the purchaser 
thereat ecquired, s6 sgainst then, no enioresable interest 
an eaid premises, 


221 ge real iG1 Tile, 1783 Furrers* 








f Ae the titie of the Eificra ta the premises cone 
tracted for is unaffected by the juireent in questiom end the 


purported seie to satisfy the acme is void ae srainet them, 
suck Judccment aad. deeiaiiiaaia s2l6 furnish no reason ehy they 
should not ray the imstalinesta of purchase momey aa *hey 
fail Gue end perform all the covencnts comtsined im the 
contract sued on, to be kept and perfersed by tWietie 

It ie not necessary for ua here to determine the 
suestion shether the monsy due from tha Eiffere te the 
Marehnsile ie exempt te the smount of 71,000, o@ being the 
procesde of the sacle of homestesd intereat ef the Earthalia, 
for thé reaeom thet no attempt to aubject the bolance cue om 
the contract or amy part theresf to the payzent of the Brend 
Sresing Cospany judgment hea been made. 

furing the trial it wae agreed heteeen the parties 
that the amount due on the contract and te be recovered by 


 $he pisintiff in that suit, if anything wes recovered, m2 
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$346.30, ami judezent for that amount against the 4efesdente 
#he0uiad have Seen entered by the *ricl ccurt, € thet amount 
$300 wae for inetallmente sf the ovinsipsi, 3150 of hich 
wae due Gotober 17, i221, ami 150 of which woe due April i%, 
islz, sad $46.50 wae Tox eocrued interest. Since that 


tine te yoars siditionsi interest, er 730, haa accrued on 


the $300 of wapadd princisci, miking the totcl amount to be 
recovered in this suit 2376.20. 

The judgment of the Municipal Guamt ing theretore, 
reversed snd judgment is entersd nere fer $376.50 ani for 
cesta in both courts, 


JUMGNERT REVERSED 
AND JUDCEEET HERE. . 
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OLIWR EK. Comer, ; pe: 
preidee, APPEAL Frest 
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‘jue all 191LA. "364 


Mi, JUSTICN GRAVES pyLIveRen mE orraToN or mr count, 


28 
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ae 


The agile question preveated for review dy ahaa 
appesi to whether the verdict in ac manifeostiy contrary te 
the weight of ths oridenes as te vyayuire ¢he reveraal of the 
gudements On the mein question ae te chethe? efpelles gee 
asived the injuries of shich ha compiains, at the tine and 
in the mennar claimed by hia, the testimany fs in direct 

om? isreconeiiebie conflict. If the eatery told oy appoiies 
49 tone, he attempted to board a Helotedc strest car of appel» 


ive 


lant thet had etonped at M4th Picce on cirnal te srs 


° 


peavengors,  Thike attempting te ooard the car arat before 

he hed reached the plotfere the acy started with a vielent 
jerk ond he was throen down partly on the tietform at partly 
eff ant wae by the feres of the moties of the ane relict off 
from the pletforn inte the ctreet vith such forse ce to gauge 
hin to voll corer in the etreet, reeulting in the fractute of 

% vene in one of hie lege. Im theme poartioulare ke i3 
sorrobercted by the teatimeny of ons cye witness whe /arrs .ronte 
iy woe disinterested, and by the undinputed fact " 3m 


Vatieeg 
te 29 alee 


thet day he suffered the fracture complained of, 
Gvereberated by the testimony of the somluoter of a sar which 
be says he xesrded acon after the accident, she fortified 
that be complained te him of having Deer thtcen from A Jar 
and hurt shout the tise ami placa testified to bY ange iia, 


and alee by « doctor whe teetified to being called to treat 
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oa thet he found the freeture complained of, 


F the gcntugter in charge of the 


4 serdat/ if 


Lesh trd 
ebep/ aaa not attenpt to board 


cay in question t2-fruB, Pf Dr 


ie 





the Ger snc was not thrown frou aG car ot aide His toathe 
nony 46 4n a wey édleedmonstes by the Sent fmeny of next othex 
witnesses who were in a peoitton in which they might have 
agen the oocurrence, 17 14 had pu ylage, who gay they 

did not see 4% ceour, Kopeliee | in contradicted by the 
testimony of the conductor to whom he complained and whem 

he anked to rorort the sceident to the company, whe testified 
that Apeie then pointed cut « different pinee in the 
street ehere he then said the aneeliont herrened and that he 
then aade statementa in Mi anf ligt vith hie tewtisony as 6 


oa it RAP PMRAEs Tris appellee dented. Ceknoe, Terr 


———— 


a hav lias pointed aut rarer cue one in the 

teatkmony of ap is se and hia: min wi Uneasy ditch they axgue 
erently | fsFrobebte nose things relate wainky to 

the manner in nM appe Lioe toot ifioad he attesrted to board 
the eary the woy in which ke fell ont where he went and whet 
he did before and after the neoident, which throw no real 
light on the vital cueetions in the ease, vinet Wao he 

/ tSheown from the oar ot all, ant if oc, wan it the result of 
the nerlicence of arpeliant ox of higasiff Ye hava care~ 
fully read the abstract of the evidense and considered the 
quéations presented snd uve unable to sea any inherent ime 
probability in the story told by appalles and bis witnessed, 
Tho question presentad te the jury resclvad itself into one 
of the eredibility of witnesses and the weicht to bo attachad 
to theiy tentinomy, Tf tho atory of aprelies war true, onl 
the jury evidently believed it to be ao, he was cersainiy 


entitled te recover, If the story of the conductor was brug, 
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no Mability on the port of appellont existed. “e feel that 
the conclusion reached by the jury is justified by the 
evidence. 


The judgment of the Cirouit Court da, thorefore, 
affirwade 
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THOMAS FITZOERALE, « winor, by ot 
SARAH FITGZOERSLD, bie mext fricnd, 
\ * Ayc@lisa, EAL PROM 
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Teeth y ese a ; © “th qT oA. 
1 Se ae 3 


DEMAVERED THE OPINION oY THe COU 


96 


Appellee, st the time of the occurrences aacde the 


MR, JVSETICE GRAVES 


beanie of thiu action, wae cbout six ami ontenalf years old, 
Hea, with his mother and « younger brotner, on June 30, 1905, 
Ste Peegsengers on « atraet cag oF appeliannte 
at an appreprinte and oustomary place to discharges possengere. 
The mather of arpellee, after plaging ser younger gon on the 

payeuent, tae attempting to saciat appelleo from the oar when 
the suoniuster gave the sotorman a eignal te go asad and the 


oar nhar ted throwing appeiies and hig mother fo the 1 pea 


tae umilsputed avicense of the fathar ami sotaer of Spusitise, ‘iy 


and a muree whe attonéed hin shows that he wo orudeed on 

the hip, grein end knee and for « long time was sore in those 
porte, and that he was confined to hia bed the larger part 
that the bruded on the knee 
that 


of the time for a month or mere; 
ba@ase infeeted and did wot heal fox several weexa, 
tha 


Lar) 


parte ef hie body near the bruise on nap bosoms biaek 
and bine and 


the moment of the injury naa wilhed «4th 


greing that he from 


a Lamp 


theye wan @ ewelliiag iA 


Shas & year 


we, 
WO erpesygere™ 


Tae oar stepped 


Y 


or more after tho scoident the mother of 
$9 Aove notised a curvature of his opine 
ening of one of hia iegs, aod thet prior 
a found healthy boy. 
$6 show that the neck of the right femur 


The prepomierance 


appellee claimed 
am an apparent ahorte 


a 
BY 
’ 
Cr 


of the evidence tends 


to tae injucy he was 
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wee 
the hip Joint and the great trochanter vas shorter thon 
netytal by a balf-ineh, and thet where the richt ferar sonneote 
with the relvio bone that bone fie hisher than ite counterpart 
on ths left side of the boty. 

a Teather these sonditions were oll the rorwlt of 
injuries reeelved <i the tice ef the fall frase appellant's 
ase opinions widely ditfar, meaves that may be, there 
saen8 $6 be no basta for dowb$ that erpeliles wae thrown From 
the gay of sppeiiant to thea paysment begause of the starking 
of the oar while he, «ith the assie€anoe of Ade mother, van 
in the aot of slishting therefpomy; that the oar waa thaa 
atarted because Of the neslisent order of tte eoniustor in 
ehargs theresf, and that apsalise was beuiaed ant infused by 
being 99 thrown from the ear.  oither can it ba doubted 
thot he te entitled te recsever somconsation for 221 daxnaras 
wutfared by him of which auch starting ef the car wes the 
proxioste sause, Ax we unierstand the anwament of sounaal 
far appellant, it ie not denied that srpelles was thrown from 
the Gat, o8 alainad by hie and wea intured to come oxtanfl, or 
that he da entitled to some damages, but he says, “4 26 oludm 
0& by defendant {apreliant}® © * * * thet the Iniury cecived 
by plaintiff {sopelles) s¢ 2 result of hae fall on Sunn 30, 
2005, was of a trivial nature which eoom cisappeared.* The 
Jury asaréead aprelica $5,790 dacanes and dutgnent for thet 
apeins wa in due time entered, Thet ie the judesont appealed 
PPO. 

Whether the curvature of the erine and the conlition 
of the hones thet haa resulted in the apparent shortening 
of the risht leg and the lamenese of oppelles ara conditions 
ehargeahle to the fall 4a seriously oontentads 
The evidence for appellee fairly temie to show that 
the lamenges of appellant began dowediately after hin fall; 
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that it continued from that time te the aay of the teled 
ehiok wae sbout @1x ond ontehaif years thevwafter, thet the 
Heme thing that caused the lasonese caused the abnormal cone 
dition of the ifg, hip ani spine of arpeliee, The tea timony 
of appellant's experts tornis +o show that suds Gemlitions 
might be the soault of other esuees ani some of it tonda to 
show that it could sot haye beam the result of the fn) 
geeorited. The jury in determining the reasenabiencas of 
the tw theorie® vere «arranted in taking into sensicerstion 
the faot that while some of appellant's witneases gave othar 
eaunes than the fail from tha car that micht have produced 
aomi OF the comiitione fount in arpeline, there im no proof 
thet he wet ever subjected to the infivence of aueah other 
caunea, When either of tem causes may produce a reeult, ond 
oniy one of them ic ghova to heave been prosent, it deen no 
vicienes to reanaon to comluge tat the csuse shown te have 
Geen present «t the time the reaukt do jreduged is roaponaible 
for it, Ye think the vordiet is faixly supported by the ovie 
AGT » 7 

Tae inttructions sere civen at the instance of 
appelieeiwhich told the jury that it woo the dutywr appellant 
t@ exergise for tae wafety of ite vaasenger® the highest degree 
ef gare *oongiatent with the oreration of the road®, and the 
mode of conveyance adopted, Theee inetructions cere cefece 
tive, The rule ie that sueh carrier must use the hichest 
degree of oare for the osfety of ite passengera oonaiatent 
with the yeagtigsa, operation of the road, If there wan any 
doubt sbout whether the act of tha conductor in couming the 
oar to atart “hile appellee, with the assietance of hie mother, 
wae atteepting to alicht therefrom being negligence unmier ony 
view ef the duty of oppellant to ite pansencers, those ine 
atruotions sould likely require « reversel of the judguent, 
but there fe no auch doubt. It in clearly the duty of a 
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sarsier when ite our hea been aterpad te permit caseengers 
to alight therefrom, to eae te it thot the acme is net oterted 
while augk paseangers are in the ant of so alichtine., Theat 
duty the conductor in thie fnetance did not perform. If the 
charge here hoi heen that the coniuetor seted in wlifal diae 
regerd of the safety of its passengers, oe think the evidence 
sould have surported the Ghorge@.  % the facta here diaclened 
tie feuit in these inetrections could not have horned aprelient. 

In an inetruotion regarding the slements the jury 
wight take into sensideration in determining whether anpeliee 
had proved bie onase br « preponderance of the avidceraa, the 
eourt used the words "“showld take inte consideration™. The 
fmit pointed out being that the word "say" or come equivolant 
word sharald have boom umed instead of "should", Thit ine 
struction woulé hove heen better franed oe surgeeted by ap~ 
pelloanit, but o like fouit in inctrugtione has frequentiy 
been held not to be reversibie orror,. ivons v._' 
ve Burr, 245 Thies 5255 Chicas 
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7 Elhdeg Tix? 
The folleving inetruction ese 2190 sivent! 

The fury ore Laeteueted thnk they, wider the inst rude 
tions of the court ant from the evidence, ore the acle judges 
of abl the queetions of fact in thie casa, and the cours Goes 
not, by ony instruction given the jury in this ee intend 
te ineteuct the fury hew thoy sheuid Piri any auewtion of 
| Spt ® 

fhe fault Court tn this dasteuction in that it 
makes the fury "the sole juiges of 111 questions of fant.® 
The inetrustion informs the jury thah they are, “unier the 
inetrustions of the court ant from the evidancee®, the ole 
Sucdees of the fagte andi is not feulty in the reeyeet pointed 
out. fhe Inetructione condewned in €, By 8 6, Rs Me SOs Ve 
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Ze Shamnons 106 Thi, Apres 100, and in O, U. TB, os ve Strong, 
R14 Tile Aptey 478, 463, cited by oppeliant, were faulty 
hecaune they falled to Include sroper reference to the ine 
etructione of the none Thoece sondenned in OC. Na Se St, 

BY» £o< Ve BODHon, 5 Tile Apres 55, im Oy Me Te Moe ve 

Hewagk, 94 Tle Apne, 176, on in Moxweda ve Se A Be Ke 

Bye Stay 140 Thi. Aphes 1505, omitted orooer reference to 

the evidense. 
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T dn lowly mipeested that the jud«eneat iv ene 
| eeaeive,  Bufficienh refarence to the extant of the injuries 
_ haeh the tury feand eppelieo had auatained has boon rade te 
show that if the danege® sllewed ore depropertionate te the 
injuries sustained, hoy sare ton smalle 
Pinging ao error in thie record, the judgement of 
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STATEMENT CF THE Case. Im 1910, ths defendant, es. 
“Rave Reaneberry, svned 22 apartaent bulicing and a settege 
. Seruse ant Loesis strevize, Thieage, snd, desiring to sell 
al name, gave the price ané tersa te seversi resi setate 
‘Brokers, ingisding the plaintiff, Tan Buldines. Tne price named 
RAR $30,0000 Plaiatirr Sut tue prise on a card, slaced the sard 
28g mie Gifice files, snd samsittied the preserty to seversi 
prospective purehasers, without results In 1911, the cotiage 
eas soic by the defendant, and thereusan the priee for the aparte 
ment teilding vas redugsed te $26,960. This fact eas communiost- 
ed te the plaintiff and be acted It on ths eara in bie office. 
“The plaintiff tectifiee that abovt that time, ome foc Viviane, 
aeaier in meseroni, living in Gnieage, tsid the plauintif® he 
wae locking for = building fer hic brether, fae tor Salvatere} 
‘Viviane, whe, «t that ties, lived in St. Lewis, Hiseourig that 
‘plelatirr am@ his aslesman «chorved Joe Viviane eerersi pisese 
ef property, insluding that of the defenduat, ond that Jos 
‘Vivisno then said he sould de nothing until Bie brother come te 
‘Phiccgs. Joe Viviane testified that plaintiff shored him "many 
“properticn;" teat Re vented “to tay us and my brotasr tecether 
@ Fesidense preperty* and that shen plaintizy pointed out éefendq 
apt%s tullding t« hia, “I say 41 ia net the house that we 
al ~ £t don't uit us, this plese.” Hs denisd thet he acted 
as hide brether*s agent, and deniei that he ever tric plaintiff 
“that euah san the feet. Sas Viriane errived in Shieago eorly 
im the year 1912. Pisimtiff claim: that he thom ealled upon 
eis ané¢ saks4 him =hether bis brother Joe had spoken te hin 
Rent ®that acrner I sheced himz® that om rsesivine « reply in 
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}megative, the pluisiif{ sade an appeintwent to enow him 

Ss oreperty, 2n6 tant tha mast lay he 2id “show* Hie the prepe 

ty, oF aviving hin sroune 26 a beygy and seinting ext ea 

” 8 Or preserty, gee of shich sae that of th: Gefengent. The 
pintifz siss eiaim: that on anethsr eecanien, im the summer ef 
it, Be walxed with San Vivienc to the defoniacntts preperty aad 

In siled His attention to it, free the siGewauike Ee aduitted 

t he waver tock sitaer ci ine Vivienes imeige the building, at 
(time. Hotsing game of tases efferus an the plsintirrts sert 
ell the property+ 

4 The plaintarr 414 ast revert any of these fagie te the 
endent, ané, <a fer ae the reeeord dleeleses, asthias further 
gene by nim tecards effseting 2 25.18 t6 tithes of the VYivisnos 

L after he learesd thet Sam Yiviane kad teen indioed by another 
Bker, « woman naeed Bre. Mmiiy Badait, ta examine the property, 
hereinafter stated. 

Tne defendant =a out af the elite from June, 2924, umtii 

te ber 7, 1932. Im Septentier, 1915, Mra. Badali, whe ous socuainte 
sith ¥es. Sam Yivigne, sac emiesvering to «li Ber some propere 
Pom Gonseess ctrest, avd “hile returning from a vieit to Thet 

ty act one of the defendant?*s teranta om the street. In 
Aking ta his, they learned that defendant's property vos for sale. 
By «ent to the building and lecked through one of the flute. The 
jay, they scught the ¢efendant*s sor, she took then threugn 

@ buliding. A few days leter, at Bro. Badsiite instance, seth 

, Viviane and her busbend exomimed the preperty.« This wan the 
ret tine he find ooen the incide of the building, ond econ cfter, 
made a ferther exacination «ith the azesistance of a contractor 
i plumber, «hem he employed for that surpese. Some negetia- 

ms followed zith the con ef the defendant, and later, open 

F return tc the city, vith the defendant in person, =hich 
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sulted in the defendant's acesrting an offer of 225,000 made 

| Viviane. A written contract to that effeet <as prepared by 
Vivisne's lawyer-on Oeteober 12,1912, tt oving to come dispute 
bout “*proerating™ taxes and other ssali sstters, it was ast sizn~ 
94 until Ootobsr 15, 1932. 

Tne plaintiff teetifled thet on Goteber 6th or 7th, ke 
@elled on the defendant and teld her that he had a ouctomer named 
Viviane, so “euld pay 224,500 for the property, and that the de- 
fondant replied that <he sould not take less than °25,000. Be 
aia net elais that he ever mentioned Viviane's name to the defend- 
ant prier to that time. The defendant and her dauchter beth tes- 
[tified that the defendant di¢ not return to the city until Oeteber 
Wthy that the next day after she returned, Sam Viviane and Ifrs. 
dali exiled «t defendant's house, and a ain a day or tee later, 
“2s aheove stated, and that it was mot until after their seaend visit - 
iehish #aS$ Of Oetebsr Sth or 16th - that the plaintiff made the via- 
it he @laims Be made on Seteober Sth or Time On Getober 15, 1912, 
jpluintiffé =rote 4 letter to the defeniant, saying that ne hed had 
i & long talk <ith Yivlane Broees* that *he® bad anig “he*® would 
Mot pay over $25,000, and thet the pl<intiff Rad told "his® thet 
as feniant would not consider lees than 725,560; that "thie prope 
erty Res been subshtted tc theses neople out of ay office in the 
Aast year or 303" that*one af their trethers seeomparicd the gan 
had working for me 2t the time,” «ho "tock them over and shored 
he property, but B= did wet take then through;* thet "they 
rere not taken throucs the building beeauce you were avayz™* and 
that he understesd from Viviane that "there i= « girl betesen the 
ale*® The letter eonecludes by aeking defeniant te let him knew 
"the lewest erica sn the property." fsia ketter «as reecived by 
defendant after the contrast had been prepared, but before it was 
“@igned. She gave the letter to her lavysr. After taking from 

= Vivianc an affidavit a= to the facts, the sale «19 consummated 
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' n October $4, 1012, and defendant | paid afuli comsicsion to 

Wee Sadali. IES ong as pregent ee or 

s theory that, ue nad feund a purchaser eho #u< sceaested by the 
Fondant. jt Boon & trial vetere the Sourt sitheet « jury, the 
aintiff xvescerered a sit amaiih fer 3625, and defendant sued out 


a erit of orrer. 


[ BR PRESTOING JUCTIC® FTVON deliversd the opinion of the sourt. 


Tne maim contention ef thse ¢efendaat is thet tae evidence 


; imeefficient te support the jucdament. Fre «hole ease for the 
dsintige rests weom the plaintiff's am evidense, uncorreberated 
save in ene or tee unimpertent particulars. He dees mot sicim 
St ke ever intredueed the buyer and selier, and there ic no 
yidense fsirly tendiag te prove that anything he 4id or said 
Seonpliched anything tovards bringing them tegether. Ele sole 
Mlaix is based usom ths fuet - &f it be the fact © that he fTirect 
miied the ¥Yivianes? attention to the gpreperty. He admbited, 
seersr, thet “hen the property »ae firet listed <ith Rim, and 
uring the tec yearuin shich it sax eo listed, he Bnew that the 
Proverty vas alec Listed with other resi estate brokera. The 
principle is <ell established, that “here an o=ner of property 
ploy: several real estate brokers te effeet s sala at nie prope 
y, the broker whose efforts actually bring abost the sale is 
he broker <ko is entitled te the cammiesion, provided the ezner 
in good faith. (@hdteomb v. Bacon, 170 Mase. 479; Bibbsid 
. Bethichss Go. 45 B.¥. 578; RoGuire v- Sazisgn, 61 Tile App. 
5: Hubbell v- Heigrigh, 142 111. Apps 204.) Then several 


Kern are thus emcleye2 and ene of thes suee for conmisvions, 





ne Tule is that even th ah he proves that hs commenced negotia= 
ous vith « party whe cebvequentiy purthased the property, still 
is mot entitled to recover unless he shows further, uy a pre- 
weteranss of the evidenee, that he *a@tusliy brought about a cone 
sation of the gale, or =25 prevented from 40 dcing br the 
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freed prosurament or cissenduct or fauit en the part of the 
ffendamte" {Dey ¥- Porter, 241 Ili. 235, 228.) Ye are wrebie 

te Pint in the reeard any evidence fairly tending to preve that 

the plaintiff “asteslly brought stout « conservation of the aake,* 

@F asy svidenes fatriy tending t- shes that the defendant did 

mot aot im gegd faith in velling the property te Viviane threagh 

| Gme agency of Bre. Saduli.s Ti follews thet the preef fails te 

@eke out = gase in faver of the plaintiff. 

7 Por the reasons inciested, the Judgment of the Municipal 

@ourt will be reversed ond the geuss reeanded. 


BSV2RO8D 480 SIS AHOEP. 
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Wh. PRESIDING JUSTICE FITCH delivered ths opinier of the court. 


There fave been tec trials of thie ¢ase, #:ich was 






broeushnt to recover dataceea for injurise resulting from 2 fall 

mon a defastive sidewalk, om Cader avenue near Harrison street, 
in Ghicare. Upon the first triai, the plaintiff? recevered a 
Judgment for 77,906, which waa reversed by the Appellate Court 
“upon the ground that the evidence fallied to show that certain 

(of ths irjeries somplained of ere proximately sausad by the sc- 
gident, (deville v. Gity of Unicago, 154 ill. App. 557.) The 
@sgertial faste are stated in the epirion filed im that case, and 
it waz there stated thet the evidence was suffiaient to juatify 
the jury in soneluiiry that the defervlant was negligent. Usen 
the seoond trinl, the evidence as to the defendant's allesed nezli- 
as @42 practieslly the save a3 befers, ami the evidence terding 
$0 support the plaintiff's claim as te the injurious results ef 
the accident was stronger and Leas soniestural in character, than 
in the first terial. Hevertheless, the jury found the defendant 


not guilty. 


| y 

; Upon the sesond trial, 1% gas aleeriy show thet the 
sideyalz woon whica the ascident oseurred waa at that tine O17 and 

| worm, gaa effeated by darz-ret end had teen frequently repaired. 

While ssveral wliresees calle’ by defendant testified that they 
hed never seer any holes im the aidexaik, a11 of thes practically 

admitted that toe walk was in the condition anove stated. Ths man- 
mer in abhich the secident ceccurred sas not diaputed. The reel ais- 


| pute in thse oases arose upon ths olais of the plaintiff that certain 
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mente that cevelonsd ions after the accident were directly 
/eaused by the sscident. Host of the evidence on thia point was 
| given by phyticians. Ste of the eviderce of these physisiars 
(Was opinicn evidenes, and some wae ae te mattera of fact. The 
“Paysician *hc attended the plaintiff at tha time of the aesident 
testified erly as tno the plaintiff's injuries at that tire and 
his treatment for a2 #¢ek or tec thersafter. At the defendantts 
Fequest, the court gave to the fury the fellostrs instrvetion: 
“che gourt, instreste you that you are te fudze of 
the sredibility ar aosters and experta the sas: ax of the 
eracibility ef other witnesses. You are net bound tc take 
aS absciutely tms the teativony ef ay decter er expert, 
but you are suthorized te sensider ths apparent consietenay, 
fairness and cergruity of suah testimeryg; the prebability 
or improbability of the same; the motive, temper, fesling 
_@r blas of the witmess, if any: his intereet or lask of in- 
terest, if any, in the result of the case: end te sive such 
eredit te such testimerny us, under 212 ths cireunatances, 
you believe it te be sntitied to, and ne sore.* _ 
fhe practice of calling spsecisl attention te partisular 
‘@itrnesess or particular testimeny in instructions te the Jury 
has seen repeatediy criticiasd. {The Pespie v. Ummepbell, <5¢ ili. 
SGi, S85; Hronsk v. The Beople, 154 111. i278; Judy v. Judy, 291 
Ili, 479, “77: Gurdett v. Ghiesgo Auditorium Asen., 196 Til. sop. 
183.) 
in sose of the esses cited, the sivins ef such an instrue- 
tien 62 held not to be reversible errer shere thers eas nothing 
te shes thst 1t hed or might have sffected the result. %6 de not 
think that can te ssid in this ease. The plaintiff sas entitled 
te supply, if she could, the failure of proof on ecccunt ef which 
the First jJudement wac reversed, and she attempted te fe ec by the 
@viderce of doctors, Cther instructions vere given which were @ 
sufficient guide te the jury in weishing the evidence, ineluding 
thet of the acetera. hie being true, the special instruction ae 
te the testineny and credibility of the dostors could hardly fail 


te convey the impression that in the opinion of the court, the 
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testimony of the costersa should be scrutinized more closely by 

the jury than thet of other witnesses, “hile the first sentence 
of the instruction tells the jury thet the credibility of sush 
#itnesses is to be judged in the sane way es thet of other sitnesa- 
6a, this sutatement i2 rellored br the eteterent thet "the jury ara 
not bounc to take es absolutely truco tht tesiiaony of any dostor 
er expert.” A fury is rot bourd to aecept as trus the tentinony 
of any witness, if there are ony facts or sirwmctances tanding te 
discredit hie evidenss. Sut this vrinsiple is scot peculiarly or 
Gepeciaily arplisabls to ths teatimeny of dcetora, Under the pe- 
Culisr sirsusstancada of this case, #3 think she aiving of this in- 
strusticn was reversible error. 

86 may also add thet after « sarsful stiniy ot the record, 
we are of the opinion that ths werdist ts Slasviy and manifastiy 
contrary to the evidence. Gy thia statenen*? wo do not sean te in- 
timate any opinicn asa to whaethar tho acctient was in fast ths proxzi- 
mate cause of the ailmants from which the tisintiffr was suffering 
yoare after the accident, ar te Intimate any opinion as te tha pre- 
pondsranes of the avidiente upen thet peint, imt «6 think if is 
vary Clear from the evidense thet the plaintiff vasa entitle? te 
geome amount for the teeediata rasults of the sectdent, whether the 
alleged resete corsequences requilts4 therefrom, er net, 

for theese reagons, the fPalgnent of the Superior Court #ill 


ba reverse? ard the tauee ravande?d fer a ney trial. 


REVERSED AED RESANDED. 
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POs GUALAS: Appellant's goumss] has filed a petition 
for rehesring «hich ie practically a reearguewnt of the sass. 
the pointe thersin mentiones have been fully considered and cur 
Wiess were expresaed in the osinicn heretcfors filed, The peti- 
tion for rehearing will, therefere, xe deniet. 
' At the sace time the getitien for rehearing eas filed, 
eounash Filed a motion, supperted oy sugzections art affidavits, 
‘fer a @ertificate of imecrtanes and arpcel. in thie action, ths 
euppesed hardshie of the decision in thie eaae ia 26% forth at 
‘great lensth. Such»sffidavits are sholly out of place, in this 
“gourt, and garmet bs considered vor any purvese. o6 may aay, 
however, that it sould seen that quacess } have evarlooked the pro- 
“visions of seetion 21 of the inextotsed onan finy ages whiten the 
(@efendent has « couplets ari adequate revedg, ehich 1s «till avail- 
@ble, <o far as this resert shows, if the faste nlleged in the 
affidavits ere true. Under thet sestior, the amicipal Court has 
full power te deternime every questicn raised in this ease, upon & 
a ftied in temi sourt for that purpess, even thong: sore 
than thirty daye have elapsed ines the fudgquent wos antered. 
“Doubtless, algo, the save relief sould be obtained by | motion ©” 
te ré-taa aoste, if any have in fact accrued. Gut the taxation 
of aosts is 4 matter that camet be reviewed in this sourt #ithout 


j 


| a motion having been first made in the triel esurt. (Gyume v- City 
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£ Ghigago, 115 111. App. 149; golwh v. Hosd, B59 1211. 158.) 
4 qhe motion fer = sertifieate of importance ant appeal 
se denied, 
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PUARE, JACKSON and STCHARL JacK- 
asins besiness 24 BR. JL0KSR 


Tefestiants in Srror, 


BERISISAL, COURT 
OF CHIt660. 


191 LA. 37! 
Zoe 


THs 
Rage CROTAING Tate SCHPARY, « 
oF: ration, 
Pleintifti in Srrors 


AAR rae RUN ned Sonia Meena en Stl eae 


PRSSIOIEG JUATICS PITGE delivers’ the opkmice «fF the cours. 


in this ance, the plaintiffs, #. dsokson & Cos, sued 

ye defendant, Grand Greesing Teek Company, for thirteen deliara, 
. leged to be due ta the plaintiffs enter am ossignuent te them 

f the sages of an eacleye of tee defendant. The Tack Sempesy, 

7 agt time, entered ita appearance in writing, amd st the ease 

_ wade = eritten demand for ao jury trisl. Yee days iatet, on 
bien of the plsintiff«, the wait vas diecieend *sithout seebe, 

it avpecring to the ecurt inet no costs nave aaesued te either 
party to this caues.* The Tack Company sued ast this rit of 
exor, acd contends that it va* errcr te disacise the oni% without 
Bstse ° 

Soe vegord filed in thie ecurt aonciets ef sertified 

enies af the suxmeane, clateweent of Ghalm, appre rsnet, aff idew ht 
ef sarite aed jedguent ef dlexiecel. He bili of exzeeptions, atate- 
pant of facts, or stenonrapkie repert appears im tne rerords 

. "ne gale ix «cll settled, thet “hem tne casera and pree 
eedings ef a trial eourt are sought to Be retiere’ by vrit ef 

® ror, the burden is on the pluintiti ia errer te sage ti§ the 

pr seedings vere ¢rronesus; tal ough preesedings @i1 be pree 
ne ed to be regular and free from orror watil error is chem uy the 
isoerd; amd that every venzonable intendevat not segative) by the 
reserd stil be indelged te <upport of the juignent below. (Tes 
basgle v- Silaworth, 221 Ute 27%, 272; Madsen v+ Tue Zantke 

$58 Ti. 606; Kelly v- Gity af GMicage. 148 Tli- 20, 150) 
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In ite erdar or judgment of 4ienisesd, the trial sonst 
2 thst ao csate had aegresd te either garty. Pais is « 














mains of fast, avi under the rule above stated it ia presumed 

6 be Sorres% util th: senivary is sheen. There Beine ne stato} 

a ¢? Taets oF stenegraphie repert in the reeerad, it 13, pres 

' guea that the finding eos bose ween evidence sufficient te te. 

cai Lis 

The t¥ancerict of the resort dees net show shether any 

Bosts were or were mot palit by tre defsudent, fF is urged, hoer- 

7 S, that Seesuce the statute reavires the awe of aix écliars 

@ te paid te the clerk whenever aithes perty dewands a Jury 

fiad, it west be presuerd taat the elerk performed his duty and 

@oliseted cix deliare frou the gafensant im teis easee He doubt | 
sh & presempiiesm ecuid aves im the amsenas of any <«hesims te 
me centrasy. But «here the recor’ shese a finding =y the oourt 

te the sentzrary, the presumption in farer af the Pindins prevaile. 

! if the éefeudant desired to question the fingiag ef the 
Suri, 1t =hesid bags sreserysi the evideres usen which suck 

finding sae based, in the saneer preseribed by the Municipal Court 
fet. Sst Bering dome a0, it i= mot in 2 Bezitioen te auction euch 

finding ta this esurt. 

The jadgeent of the Hunieipsal Seurt <i11 be affirmed. 
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, BR. PRRMYILZING JUSTIGK YITOR delivered the opinion of the ocurt. 


a 


This is an appeal from a judgment of the Superler ceurt 
(of Geck Vounty upon a dirested verdict for the defendant. The 
‘declaration consiate Gof ome count in trespass om the case, and 
two counts in trever, ‘the trial court held "that the avidence 
introduced on the behal? of the plaintiff did net tent te austain 
an action other than in agewapsit,” ani for that reason instrusct- 
ed the Jury to find the defendant not guilty, 

The evidence intredueed by the plaintiff tente to prove 
that on “Nevember 14, 1996, the defendant, Dinemore, exeouted and 
Gelivered to the plaintiff, Holliater, his note for %3,9%4, due 
giz months after the date thereof, with interact at sevon per cent. 
per ennum, and that he deposited with Hollister naa sollateral 3e- 
curity, a certificate for 225,990 worth (par value) of the stook 
of an irrigation sompany; that the note was not paid and Hollis- 
ter retained peasessaion of the collateral until Sesomer 3, 1909, 
when Dinsmore called at folliater's offices in Chisage and requeat- 
ed permigaion to take the selistearal, sehl it and bring back the 

procecds, saying that he had a shance to #¢11 all his stock in the 
irrigation sospany, including that in Hollister's hande, but that 
the purchasers wanted #211 of it or nene; that thereupon the amount 
then 4ue te Hollicter was computed, 2 demand note for that amount 
waa made out ard signed by Dinsmore, and the collateral was de- 


livered to him. for the purpose ant upon the underatanding above 


stated; that Dinsmore 201d the stock but fatled to account for the 
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B <i 
proceeds. 

“Sting this evidence to be true - ag it must be taken, 
om #4 wotion te divect 2 verdict ~ it io clear that the delivery 
of the stooar by Holideter to Dinswwere Waa not an unconditional 
@elivery of the ganue, but that Dinsmore received and held it mere- 
ay as the agent of Hellinter for the special and limited purpoge 
Pf acliing the same for Hollictar’s benefit. The lien of Hollis- 
ter wag not thereby lest, and the fuilure or refusal of Dinsmore 
to return elther the stost’ or the proceeds, constituted a sonver~- 
gion, {fies 5 Suilen Halting do. v. Bemk, 185 111. 422; Goelburn 
¥. Commercial jeourity Uo., 172 ill. app. 510; seiloge v. Yompson 
142 ¥age. 73; Naya v. Ric¢die, 1 Sand?. R. Y. wi8s Yooper v. Hay, 
47 111. 53: Palmteg v. Doutriok, 59 Gal. 154.) It ia permissible 
to join count» in trovwer and in cace in the sam declaration. 
(4utual Life Ine. Ce. vs Allen, 312 Tl]. 154.) 

it follows that the tris! court erred in holding that 
ne recovery could be bad sxcept im asaumpeit. Fo question seems 
to have been raicedt as to the meacure cf damases, and we have not, 
therefors, referred toe the avidenscs upan that point. In Hays ve 
Riddle, supra, it wae held that the measure of damages in such a 
Gase Le the value of the collateral with interest from the time of 
the conversion, unless such amount exoseds the sum due the pledges. 
Such value is, of course, material in a tort action, 

vhe fudament of the Superior Court will be reversed and 


the sanuee romanded. 


Le SROBG AWD REMANDED. 
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Rs STUART ADAM, Adminiatrator of 


% ¥atate of Bronce de ADAM oe— 
APP2AL FROM 
Appealles, 


= % f CLRGUIT COURT 
The ‘ ie 
COOK cOURNTY 
COLUMELAR BATIO“NAL LIFE TnSURANOR / } mid le i 
 CONPARY, 1¢ Pee: 18) 
appaaxent. 9 | A. Lotie 


Whe PROLLOLNO FUSTIC“N PITA gelivered the oninion of the court, 


Thia ane a suit upon o life tnauranse pelisy for 85,000, 
iseued by appellant in 1907, insuring the life of Jeorcze J, 
/ ee f h P ¢, ; 
44eu, who died Sovembor 4, 1918. / Upon the trial, appellee in- 


troduced in evidence the policy, reculpts fer all th» annual 


presiums accruing during the lifetive of the deeeased, prost of 


the death of the insured, the appointsent of an adrinistrater, 


na the delivery of proofs of death to the insurance company. 
Ao an he f 
ppellant then offered to prove that the last anmual premium, due 


on Degenber Se, Wil, wae never in fact paid: that instead of 


paying that promiurny the insured gave bis promissory note for the 


amount thereof, due aix months thereafter, art then extended two 


menths further, which note contained a recital te the effect that 


4t wae civen “with the full knowledge ani intent," on the part 


te the incured that s failure to pay the note st maturity "would 
. absolutely void his polioy." Appellee objasted te all this ote 


a 





¥ ia made, the court thersupen instructed the jury to fing a 


ef tho ineured, that if the note was not paid when due, “anid 
policy shall become abeclutely mull and void, subject to the legal 
eornditions oontained therein relating te eash value, paid up and 
extended insurance," without further notice: and that said note 
waa never paid, appellant offered to prove further, by oral tere 
timeny, that at ths time euch note wae clven, it waa fully explained 


which ruling exseptiens were duly greserved, fo other defense 
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let for appellee for the Pull amount of the poliey and ine 
torent. / ine insurance Company appe@ala. 

. The poliey provides that "She sonelideration fer which this 
policy is iesusd, is the phyment of One dundred and Gixty-three 
Dollars on the oixzth day of December in each and every year during 
the gontinuanee of this pelicy, tha balanes, if any, of the then 
gurrent your's presium to be deducted in any settlement thereof;" 
that *premiums are aue ard payable at the home offiee of the con- 
pany in the olty of tozton, but may be paid te the authorized agents 
of the company in exshange for the ceupany'a receipt therefor eignet 
by the President or Seoretary and sountersigned by the agent;" and 
Bhat *Pailure to pay any prectiium ahen due will wold this policy and 
forfeit all prestuma to the Company, except ae herein provided." 
The exceptions thua referred to give the insured thirty tayaator 
the payoount of prewiume after the first year, make the polioy “auto- 
Matically paideup* for certain apecsified amounts in saae of default 
in the payenent of any premium after the third, amd give to the polloy 
cortain specified surremier values under certain cirounstances. 
there is no other provision in the pelicy regarding the payment of 
premluns. 

Appellant contends that a receipt purporting to acknowledge 
the payment of any ineursnoe premiua sxoept the first, ts, like 
other receipta for the paymont of money, merely presumptive evidence 
ef payment, which say be sontradisted or explained by proof of other 
relevant facts or olrousstansea: that no such receipt (other than 
am acknowledgzent tn the policy iteelf of the payment of tha firat 
premium) ie contractual in ite nature ani that therefore the court 
erred in refueins to admit the evidenes offered by appellant. To 
this sontention, appellee replies that the rule io wall ostablished 
in thie state that 1f em inaurence sompany gives an unconditional 
Pesoipt for any previus, whether it be for the firet or for any other 


preaium, the company iso ssteppad, on grounds ef publio polley, from 
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| contradicting ite ow receipt for the purposs of avoiding the 

| polloy or @Qluiming « forfeiture thereof, 

| the only illinois, asses eited by appellee in aupport of 
| hie theory, are oases wherein it was held thet irwurence sorpartes 
_ concluded, on grounds of public policy, by a recital in the 
— to the effect that the first preaius has been paid, ari 
wilt net be heard to assert the sentrary for the purpose of aveid- 
: 
“litvered. the cases of The Teutonis Ing. Go. ve Andergon, 77 il. 


ee 







ing the sontract of ineurance, if the policy bas been actusily de- 


“$@4; {llinois Jentral inGe Ue Ve. SOlf, S7 ilies 858; and Provident 


RATS inte US, Ve Fermell, #9 ill, 199, sited by appelies, are cases 
bot that character. it may be doubted whether tha ressona given 

] in the opinions filed in these saase have any application te sanes 
lixe ths present ease where the acknowledgment of payment ia not in 
the policy itself and ia not fer a first precium. An acknowledgment 
“in an ineurange policy that the first premium haa been paid, followed 
by af actuel delivery of the policy, asounts to on agsertion by the 

- gospany itself? that “the policy is in full fores and effect as a cone 
tract of ingurance, which the company 19 thereafter eatopped to deny. 
fe permit euch an acknowledgment im the contract itaelf te be son- 
 tradioted by oral teatimony would be a palpable violation of the 

| rule thet exaivdes parcel evidence, tending te vary the terme of a 
written contract, The same reasenins applies to cases where tre re~ 
eeipt 14 <iver for the purpose of renewing a term Inaurance sontrast 
for a stipulated further term, as in the sacze of Union Lite Ineuranee 
Go. vs Ginn, “7 Ill. App. 887, Gut where the sontract of insurance 
ie already in fores ami 12 a continuing contract requiring pertodigal 
payments to be made to keep 1t alive ari prevent forfeiture, ari the 
receipt io giver sersly for the purpows of acknowledging the payment 
of one of the subasquent premiums aa required by the torns of the 
contract, ne rev contrast is thereby created, and there ia therefore 
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mothine ‘ty euch sages to prevent the application ef the ortinar ry 

9 percitting reseipts to be explained or contradieted by paral 
evidence, in utueal Life IMBs We Ve smerman, 119 Lil. 729, 4t 
‘wee said with reference to the legal effest of a reoetpt siven for 
4 seocnd premium (p.239): “So new contract of dneuramce wan vade 
or intended to be made, The only office of the reseint was to aske 
novledge the payment of the praafun aa required by the terse of the 
potter, ana avoid the effect of the sendition forfeiting the tneaure 
pence fer non-payment of the premium.” ‘the principle of estonpel 
tent spply in such eases, if the righte of third pearvens who agted 
‘upon the Saith of the company's raceipt, sere involved: mit that 





Principle can ordinarily have no appliestion inter partes. 

Apart from theay conaiderationa, however, the arzument of 
appellee's ecunaés] asmuimesa that the receipt that was given for the 
premium due December 4, loll, wac, by ite exeresa terme, an acknowl- 
pedgment of an unconditional paycont of the fifth annual a ‘: 
‘fe think this asaumption te not warranted by the evidenced. | “Anpalien 
ferteres ‘in evidence ‘five receipts. the first reade as follows: 
*Reosived the enual prestua due Geo, 3, 97, se per atatemont in 
the marsin horeef, on poliog Se." eto.; and in the margin ie the 
folleving: “*Presium for ons year, 214%.°°." The next three sre in 
the onne form and each ia marked with the “date when paid." The 
‘pirth "“resoipt”, being the ono ir queetion, 18 entirely different 
fron the others, While 4¢ ie labeled « *presium receipt” acroas the 
‘margin, the words of @uch receipt are as follows: “The premium due 


an eet forth belew has been vettled thia day.” Beneath this statement 





pene policy number, the "due date,” ari the amount of tho promium, 
the given. It thua appears that while each of the first Tour re- 
Seivte acknowledses, in terms, that an annual promium of £123 hae 
‘deen "paid" to the company, the fifth merely states that the presiun 
due Decenter %, lll, has deen “settled.” The word *gettle” has a 
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} ouble meaning and i@ used alike to denete an adjustment of a 
“dorand ang a payment (Auserate Ve Hagiee, 74 Val. 40, 87). It 
is synonymous with either "adjust" or "pay" [Pesple v. arean, 5 
‘Daly, 194, 291), ‘The word “settle” does not necessarily convey 
“the meaning of “payment” (Fort v. Joding, @ Sarb. 371, 277; Teomba 
¥. stockwell, 151 Mich. @553 Sell ve Grawford, ® jratt. 119, 10%). 
The presumption, therefore naturally eriaing from the introdustion 
of the first four reoesipts was that the first four previums were 
actusily paid in caeh, #hile the presumption naturally arising from 
the introduction of the fifth reosipt was that the fifth premium 
was mot paid im cash, but was othergiee settled or adjusted. The 
record shows that after this "reseipt” had beer offered in evidence, 
appelles also intrsduced « scopy of a letter sritten by appelles's 
attorney te the company, stating that a note was given "in payment” 
of the premius due on December 4G, If1i, ani authorizing ths sompany 
to deduct the amount due on that note from the amount claimed to be 
@ue under the poliey. It therefore appeared, from appsliea'’a cwn 
evidence, that the lest reoeipt wae not given to avidenes a cash 
payment, but wes siven in exchance for a note o the insured. The 
_ Sxecution of the *receipt® and of the note were thus shown by the 
plaintiff's oun evidence, to be both parts of one and the sane trane- 
action. We think it ia clear that under euch circumstances, sppel- 
lart had the right te shew the whole transaction. The note Yau oere- 
teiniy competent for that purpows and alse for the purpese of shew- 
ing the senss in which the word "aettle” was used in the last receipt 
We think there is ne merit in the point made os te the ai- 
lecea departure in pleading, in the absence of any demurrer on that 


ground. 
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| The gontention ¢f appslles that sopellant wae required 
b show afflrmatively that 1 had oleoted to declare a forfeiture 
the non-parsent of the note to untenable (Schimp v. gedar 
pide Ima. 294, 1u4 Ill. S54: Hose vs Mutual LATS imme Woe, 240 
Ml. 4%, $4). or do we think the merc fact that the note waa not 
ancelled and returned, can be held to be 6 walver of the forfeiture, 
mmaecoonoaniod oy Beother fact or cireunstance tending to preve 
that the company retained 1¢ for the purpose of collesting it aa an 
ndependent obligation, 

wheat we bave sat’ requires us to reverse the judgment end 
mand the oace for another trial, We dew: {t proper to add, how- 
er, thut se do not mean to be understood as expressing any opinion 
an to whet offect, if any, ahould bo civen te thet cleues of the 
“note in question which wares & forfeiture of the polisy for neon-pay- 
mont of the note “subjeot te the isgeal conditions” of the policy 
®yelating to each value, paid-up and aztende’ ineurense,." ‘the record 
‘enors thet appellant offered to gay appellee the amount of & poldoup 
ipod toy, PS58, and 4 that extort adsitted ite liability: but whether 
“that ie the full seasure of ita Liability, in view of the clause in 
the note above quoted and the provisione of the polioy relating to 
extended inuurance, is s question that has not been diseussed in 


the briefs of counsel, and that we de not desidee 


REVERGED ATD REMAVORD. 
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AVGITiv#taL OFINIGS FILED G2 PRYITION SGA REHEARING. 


P25 GUAIAY: Im seying thet «= presimntion arlses fres 
intredustion of the fifth reseint that tae fifth precius 
not paic fr each, tut eau othersive eottied or «dé justed,* 
fe @o mot sean to convey the irereesion that auch reseist alons 
wouls rales that presuustion, but that een 4211 the reselets ere 
jenatdered tegether, such « presumption naturally arises. ‘the 
. tien for rehearing will be denied. 
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‘ 4 é 1¢ o A tel sm ey ef 9 
) Mk. PRESIDING ros tien — ‘delivered the opinion of the court. 
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WURECIPAL COURT 


OF OHIGAGG. 


in this Gaus, the piaintifr, Ottillia Dawson, a school 
teacher, recovered a judgment for $200 damages for an injury 
‘9 


“Sustained by her through the alleged careleasnecs ef the defend- 


ant, A. %rom Allen, a dentist, while he was ergaged in extract- 


‘ 
4 


ing, one of her testh, Gefere pulling the tooth, the plaintirr 





8 anaesthetized by the inhalation of nitrous oxide gas adminis- 
tered by a troined nurse in defendant's office. ‘he whole time 
During whish the plaintiff was in the dentist's chair did not ox- 
ced five minutes, and the period of complete unconsciousness 
{(durins which the tooth was extracted) did not exceed forty seconds. 
‘the Plaintiff does net claim there was anything wrong with the oper- 
ation 4taclf or the administration of the anaesthetic. Her claim 
‘te that her foot was injured at that time. She testified that 
Ratore the operation her foot was in perfect condition; that in- 
mediately after the operation, she felt a sharp pain in her left 
‘foot, and oried out: “Ch, my foot;" that defendant said: “Your 
foot 15 all right; get up and walk:" that she walked into an ad- 
Joining room, where she reated a few minutes om @ couch, and then 
left the doctor's office, euffaring great pain. This happened 
Eiheut noon time. She went about her usual duties during the after- 
‘neon, but the pain in her foot continued. On arriving at her hone 
“after achool was over, she removed her shoe and dissovered a bruise 


on the instep, about in line with the buttene of the shoe, and 





‘about the size of a silver dollar, A doctor was called, who pre- 


_ senteet 


wee ALLOY" 


beard aa te pane ial berovtten 
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i 
goribed hot applications and bandages, She claims ahe was 


aie 


a 
t 
4 
hi 


unable to perform her usual work for a period of oix weeks, and 
expended Se? fer doctor's bills ani medicines. The defendant and 
his agsistant both testified that nothings happened while the 
plaintirr wag in the chair that could have caused the injury 
dexoribed by hors 
a it sppears from the evidence introduced by both parties 
“that the administration of gas affects some persona in ons way, 
and others in a alfferent ways that sone remain quiet, while 
‘ethers become more or less violent; that there ia no certain way 
of ascertaining in advance Just how a particular patient will act 
while under the influence of the anassthethe; that it is not 
guatomary, nor advisable under ordinary slrounmstances, to strap 
the patient in the chair, but that the patient is carefully watah- 
ed, and restrained with the hende, if necessary, to the extent that 
may soem practicable under all the circumatances. 
Za in the argument to the jury, plaintiff's counsel said: 
ke do not, I sontend, have to go further than to show that this 
accident happened at that place. it happened im her helpless con~ 


Gition, It was something that would not ordinarily happen in a 





dentist's chair, and that ie all we have to show; it ia all we can 
anow, it is all you or anybody elee can show under the same cir- 
cumstances." ‘This statement was objected to by defendant's counsel, 
but_the objection waa overruled. in the oral inatructions given 

j te ‘the jury, the court said, in part: "The jury are instructed 
that if they believe from the evidence that plaintiff wes hurt 


without fault on her part, while she was under the care and sontrol 


of deferdant, and her injury 7as ef auch ao nature as would net hap- 


pen in the ordinary sourse of things, under suoh aLlroumstanced, 
then the jury have a right to presume that the injury was caused 


by 4efendant’s negligence, and that tho burden ia upon the defendant 
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to overcome that presumption." This portion of the charge wag 


i apecifically objeated to and the ebjection overruled. 


in the briefs of plaintiff's counsel 4t ie aaid: "Ag 
to bow this injury was received, mo satisfactory information was 
given by anyone. + » # Plaintiff makes no conjecture aa te the 
mannexs in which she reseived thia injury. There 13 no evidence 
from which to deduce shy theory of what actually caused this injury? 
it ie argued, however, that the dectrine of rea ipsa Loguitur 
applica, and severel cases are cited in shich that dectrine was 
discussed. in one of them, viz., the case of barnes v. Danville 
Street Hye GOs, SOO i111, 894, am instruction waa given which, in 
effect, told the jury thet the mere happening of an accident to a 
etreet car in which the plaintiff was riding with due scare as a 
Paseenger raises the presumption that the carrier was negligent 
and that the burden of rebutting such preaumption reats upon the 
carrier. As to this instruction, the court said (p.87%), "A 
carrier of passengers is not an insurer of their safety, ard there- 
fore lisbility dosa nct arise from the mere happening of an accld- 
ont. ¢% 4 if an injury to 4 passenger is caused by apparatus 
wholly under the comtrol of the csrrier and furnished and applied 
by it, or oy somed@efect in machinery, oars or track, and the 
acoident is of such a character aa doos not ordinarily ocour if 
due gare is used, the law comes to the aid of the plaintiff and 
raises o presumption ef negligence. The presumption arises, how- 
ever, from the nature of the accident and the olroumsetences and 
not from the mere fact of the accident itseif.” In O'’Sallaghan 
¥-. Dellwood Park 0o., 242 111. S56, 545, the rule in such cases 
is stated ag follows; "If the injury of # passenger is caused by 
apparatus wholly under the control of « carrier and furniahed and 
managed by it, and the aceident is of auch a character that it 
gould net ordinarily ceour if due care is used, the law raises 


& presumption of nerligence.” 
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Ordinarily, phystelans and surgeons are responsible 
only for 6 failure to exercise such reasonable care and skill 
as those in good practice ordinarily uas. (Quinn ve Donovan, 

85 111, 194: Meteving vy. Lowe, 40 111. 20%). Assuming, however, 
that in a gase like the present ono, dus osré on a dentist's part 
requires him to use the highest degree of sare and skill to pre- 
vent injury to a pationt in his oare while such patient ie under 
the influences of an anaesthetic, it 1c not sontemed - nor do we 
think it sould be sugcsesafully maintained ~ that a dentist is, 

even under such circumstances, an insurer against all possible 
injuries or agcidente, Yet auch, in effect, ia the only meaning 
thet can fairly be ziven to the instruction above quoted. It 
States, in effect, that a presummtion of negligence arises from 
proof of the mere fact that the plaintiff, without her fault, sus- 
tained an injury of an umusual character, while she was in the care 
and contro] of the defendant. Zuch a rule would make a dentist 
presumptively liabls for every poseible injury or accident of an 
unusual nature that might happen to a patient while in his sare 

ani centrel, even though it could not bo prevented by the exerciss 
or the highest degree ef care and skill om bisa part. auch is not 
the law. von im passenger and carrier cases, whebs the doctrine 
of res ipsa Lloguitur is most frequently invoked, it has never been 
held that liability atteches merely upon proof that an injury "of 
such a naturs ae would not happen in the ordinary course of things," 
waa sustained by a plaintiff, without her fault, “while she wae 
under the care and centrel of the defenhdant." The determining 
factor that vives rise to a presumption of negligence in auch oases 
is not that the injury ia one that "would not happen in the ordinary 
course of things." s#efere such s presumption can be indulged, it 
must be shown that the injury is of suoh a4 character that it would 


net ordinarily cecur if due care is used, YVhe italicized qualifica- 
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tion is whelly omitted from the instruction as given, 

Purthermers, the doctrine of res ipsa loguitur cen only 
properly invoked where there is some evidence tending to prove 
that the injury complained of was caused by something under the 
emdant's control (Hart v. Washington Park Club, i57 Ill. °). 
| Since it is admitted that "there is no evidence from which te da- 
nee any theory of what actually caused this injury," 1t wae not 
the provines of the court to asaume by its instrustiona that the 
injury was caused by something under the defendant's control. sor 
eht thet anpvears, it might heve been caused by pure accoliftant, or 
something not at all within the control of defendant. The sauge 
the injury wac & queation of fact and one of the main issues in 
the case, 

3 In our opinion, the giving ef thie instruction and the 
rrulins of the cbjection to the remarks of the plaintiff's 
ttorney voicing the same theory, were prejudicial orrers which 
r quire us to reverse the judgement and remand the cause for 4 new 


ial, snd such will ‘be the order. 
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BR, JYSTISE Paw delivered the opinion of the court, 
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This is a auit broucht in the inmicipal Court of 

Unicasc by Javes Todd, defendant in error and hereinsfter re- 
Perres to as the plaintifr?, agsinet S. Harnsatrorm, plaintiff in 
errcr and hereinafter referred to aa the deferiart, for a bal- 
ance due on account of extra sagen sork, excavating and material 
furrished for a building constructed for defendant at the north- 
@ast corner of Sergyn ard Kenmore avenues, Chisacc, Illinois. 

The case eas tried in the court beleew without s fury. The court 
found the issues in favor of the plaintiff and agsiret the defend- 
ant, and acsessed the plaintiff's damages in the aum of 3394.70, 
upon which finding the court entered jucament, - to reverse which 
the defendant has sued out this writ of error. 

a. Plaintiff's statement of claim set cut in detail the 
fenies mason work, sxonvating and material furnished for and at 
the request of the dePendant,for the building being sconatructed 
at thesforesaid location; arsi it further atated that the value 
of the said extra mason work, excavating ard material gas figured 
on the basis of prices agreed upon in the original contract, save 
as to a special agreement in regard te certain brict, with refer- 
ence te which plainti‘f claims thst in order to secure an early 
completion of the building, it was nesesaary to pay for 222,000 
brick 47 per thousand instead of 84, and that defendant agroed 
with plainti’f to pay one-half of said advance. it set forth in 
deteil the credits by cash payments, and aise the crecita by rea- 


gon of allowances to the plaintire in the use of s chesaver grade 
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of brick for faces and mantel wor them had been provided for in 
the contrast, the change in the charecter of the brick being made 
under am asreement between the plaintiff ani ths defendant: that 
after allowing ali credita there sas dus plaintiff fron defendant, 
because of the Sxira Mason work, excavating ami material, ths sum 
of £<0%.79. Pisintiff further ast forth in his statement of Slaim, 
thet he had offered to submit hia claim te one lL. Gatling, vutual- 
ly sslected as arbitrator, but thet the said Qstiing nezleste!? and 
refuscd to comply with the request ef the plaintiff for arbitration 
of the amount dué plaintiff for said extra work and material, 

TO thia statement of claim, deferdant filed an affidavit of 
Berits whercin he aet ferth that the contract previded the manner 
in which alterations, additions or extra work should be appraised; 
that fcliocwins the marmer so provided, the valuation placed on asid 
extra “or! sas -350; further, “thet an acsountine was had between 
ths plaintiff? ani defendant herein on or about Gotcber 31, 19105; 
that the value of ail alterations, additions and extras saa fixed 
and agreed upon at the sum of $350.90: thet on seid date all pay- 
Bents and «11 items and matters in diapute betgesen the parties hersto 
and all allossnees were checked over ard agreed unon, and that on 
gaid date it sae found and agreed that the sum of $250.50 sas the 
eee tem dus and oming to plaintiff which seid sum wae on sete dete 
peia te anid plaintiff." {italics curs.) the affidavit of merits 
thorn sorciuded with the statement that defendant had paid 211 claime 
under the enid contract ard for extras mentioned, ani thst there sas 
nothing due plaintiff. Upon the etatement of claim and affidavit 
fet serits hereinateve substantially set forth, the case proceeded 
to trial. 

James Todd, plaintiff, testified that shile at work on the 
excavating, it was found necessary to zo ¢cwm deeper in order to 
secure = firm foundation. ‘his required extra excavation and mason 


work not provided for in the plans an? apecifiestions which formed 
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@ part of the original sentract. iis testified further that the 

| defendant directly requested hin to de thie extra excavating and 
}@xtra sagon work; that, eoting under asid agreevent, there was 
“furnished iféf cubic feet of extra masonry sort, and 174 subic 
yards cf excavating, the value of which, based on the price ar- 
fanzsd for similar work wnder the original contract, ameunted to 
455.70 and $82, reaneatively. He testified further, that defend- 
@nt had originally ocontracted for brisk: to be used on theta building 
fre: the carey Srick Company, at 24 per thousand, but thet severe 
@eather and smoxe prevented that company from making recular and 
Fapic <oliveriss, and that hs stated this fact te the deferdant: 
ana further, that the Illinois Srisk Gcompany which was charging 27 
per thousend, was in position ts maxe prompt deliveries, and that 
if he (defendant) would bear one-half of the difference in price, 
he (plaintiff) would stand the other ena-half: and that defeniant 
thereupon authorized him to go ahesd upon that basia; that under 
thst arransesent he secured 222,999 brisk fram the Illinois @rick 
“Company: that by raason of this acreemert, there was due plaintiff 
€111 fer ths brick purshsssé frem the Illinois Grick Company. in 
these facts he ens corrchborated by the testimony of Adam Go. Todd, 
hiz sen, who was sorking on the job with his father. Plaintifr fure 
ther testified that the amourt of this extra work ard material fur- 
mished segregated (445.70, which added to the amount of the original 
contract (£12,990) made the defendant indebted te the plaintiff in 
the sum of 212,545.79 for sll the serk perforsed and materisl fur- 
nished. Plaintiff then further testified as to the amounts paid 

in ¢ash ond the oredits sllesed as set forth in plaintiff's state- 
sent of slain, ard that after deducting esid amounts psid in cash 
and the credite allowed, there gas due from the defendant the sur 
cf $405.76. 

Osferdant, in hic sffidevit of merits, set forth that the 


contract provided the marmer in which alterations and additions 
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should be appraised, viz., thet the party ef the aecsond pert 
{deforndant) may mako alterations by adding, omitting or deviating 
from the plans, dravings or specifications, and that in such case 
the ower (defendant) ahall have the right to appraise eveh alter- 
ations, additions or deviations, and to add ts or deduct fron the 
priginal emcunt agserdingly, ani that this provision sheuld in no 
way impair the validity of the scontrast: but thet in case a dis- 
pute erose sith respest to tha true walue of the work added, the 
Bane was to be arbitrate< by applrinre to L. Gatling. 8y referring 
to this clause in the agreement, in his affidavit of marita, de- 
Percent recegnized that extra eork had been performed and extra 
Baterial furnished hiz by the plaintiff. while —<t e 
eukixaneckn the validity of any such agreesent to sentrol the rights 
cr the nlaintiff in this caas, that questicn does not arise, by 
reason of the further defenses eet forth in the affidavit of msrita, 
viz., thst the smount fised hy the owner (deferdant)}) as the value 
of the additionsl work and material furnished him by the plaintiff? 
wae agreed to by the plaintiff, ami that after allowing certain de- 
@uctions from the sisim of the plaintiff, »vy reason of additionsl 
eredits claimed by deferxiant, an amount im settierent of ali itens 
erd ~atters in diapute was agresd upon om Coteber 2i, 1910, in ths 
gum of 22°0,55; amt thet said sue wae paid to the plaintiff by the 
defendant. 

This affidavit of merits clearly presents but one defense 
te the claim of the plaintiff, and that is, that the partics had 
arrivea at an agreement ef a11 iters and matters in dispute, and 

hat anch agreement senstituted an account stated, end that the 
amount arrived at ($950.50) having been paid, the agreement consti- 
tutines this accourt stated had been fulfilled, end that there wae 
nothinc further due plaintiff from tas defendant. ‘This affidavit 
cf merite did not deny that the extra «ork ard material had been 


furnisned, nor the value thereef; it simply relied upon the defense 
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account atated, Thia dsfenae is clearly an affirmetive ONG, 


upon @hish defsndart nad the burden of proof. 
_— Upon the issues presented by the affidavit of merits, 
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defendant testified that he had informed plaintif’ thst the value 
ef the extra work and material furnished #as $350, There waa, 
heesver, no explanation ae to how this fisure was arrived at. It 
may, hovever, be taken oo an adsission that extra materisl and work 
were furnizhed by the plaintiff to the defendant. efendart further 
testifisd thet the eredits to be sllowed by reason of the different 
qusiity of mantel ema face brick used should have been $387,580 
iwhich was 251.59 more then tlsintiff ned allowed om that item): 
that tn addition te this, he mentioned te plaintiff three items 
ageregstings $49.50, for certaim work gone by hie (defendant) shich 
ghouls have teen perfersed by the plaintiff ender the orisinal con- 
tract; and an sdditiomsl allosanse on brisk, of $19.50, claimed 
by his: thet pleintiff had acquiese*ed in such credits and that an 
agscounting on thie besis shows? there was due from deferdant to the 
plaintirfr the sum af $259.50; that thie accounting gas had on 
Setober Sist, and that he ther namded plaintiff 2 check for that 
sum; and further, that in the presences of the plaintiff on that 
Gay he made the folloving memorandum on the bask of the original 
contract (4eferdantts exhibit 5): "Uk. Get, Sist, 1910 in full 
and extras, 2550.50." Defemiant alec offered in evidence certain 
decuments shich contained gigures which he slaimed to be evidence 
| ef the accounting arrived at between the plaintiff and the deferd- 
> “Beferdant furthermerae denied om the witness atand that any 
ae had taken plaese sith reference to extra work and mater= 
ial, authorizing =n advance in the price of brick Prom $4 to $7, 268 
testified by the plaintiff. This, hovever, was not made an issue 
by the affidavit of merits, which waa ezpreasly limited to the de- 


} 


 fenss of an account stated. ‘This is further evident from the open- 
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|} ainz statenant of cowisel for the defendant at ths semslusion of 


the pisintiff's ease, wnerein he stated: 


*3y, Skinner: 
if the Gourt please, I wigh to take a 

little statement in thia matter, that we propose to show 
that Yr. Sarmmetrom and ur, fadd, after this building was 
someleted came together and had an accountings and Shat the 
anount of the sutras and the additional sork, material and 
gio mz, was Pisured up and agLEOS wpon, that ali payzerte 

46 by Harngtrom to Todd wera check ody with the ascunt of 
the sortrast price of 214,996, i oelleva that the amount that 
#42 Bliowed avd agreed on for extras, which wag 2250 ese added 
together and from that gas decuciss the ametmts of the pay~ 
mente that sarmnetrom had meade to Todd, and the amounts of the 
allowanges aa ir. Todd testified, for brisk thet vers pure 
chased for less than the price im the specifications arsi for 
which he adults <r. Harmetrou was to have eredit, ari thet 
after ail those allowances vers taken inte soneideration, and 
the amcunie oF ths payments Tostec up, that the asount was 
subtracted fros the total of the sentract price, amd the price 
asresé upon Por extras, and that the talance was inen and there 
deterzined, amd « cheek sas riven in full of that amount that 
was there detersined, that tas in settiesent of tue entire 
Gisis of =r. Yedd, and i think four Honor will see that the 
matter was a matter in dispute and that the parties game toe 
eethsr and had their aceccunting == 


ue, Meek (for nlaintiff}: 
thst ie, in effest ta plead an secount stated. 


ar. skinner: 
#¢ have «st un those matters in the a?ffi- 
davit of merite.® 
here can be no question thet umier tha affidavit of maerite ard 


statexent cf sourse] as ito his defenas, thet the defendant reiled 


entirely upon the defense ec? account stated. 


“Gssue \plaintif? teck-swe-sterd-ané denied sate- 





Bs nasny the testimony of the defendunt with reference te having 


entered intc any egressert whereby a1] payments, w& itees and sat- 


ters in dispute sere checked over and azreed on, and that there was 


found due and oxing plaintiff the sum of $269.50. He, moreover, 
aenied that there ever eas proucht te hia attention any semorandum 
to the extent of 360.80 ss testified te »y the deferdant, or that 
he allowed « eredit tc defendant for that eum. He, moreover, ¢e- 
nied that the 44iffererce im favor of the defendant by Preasen ef the 
shanze in the quality ef face ant mantel brick waa $557.5%, or that 


there was a further allowance om brick of 7192505 he furthersore 
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: ied that defendant in his presence called his attertion to 

‘the fact that he (defendant) had made a mexorandum that that cheek 
‘tor $250,50 was a eettiement in full. ‘ioreoyer, the exhibits with 
reference te these items of $49.50, 218.50 and 2327.59 ars all in 
“the handwriting of defendant or his representative, and nowhers do 
any of these exhibita bear any writing or memoerandur made by the 
“plaintirr or his representative, aave exhibit 5, which is the con- 
tract itself, *%rem a carsful examination of tne indorserents ap- 
“pearing om thet sxhibit, se o¢lieve the triel court way have heen 
| influenced in favor of the plaintiff sy the rlace whersin the itens 
ef 5257.50 and $39.50 appesr, and the marmer in ghich they appear 


1 
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te ba Saye boon indorsed on said exhibit. 
av: 
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wm There teing ne denisi ef pleintiffr's slaim either in the 

P 

_ of merits or opening statement fer the defendant: there 


rese admission: thet there waa extra labor performed and 


id 
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| extra material furnished, end the pleintiff saving offered testi- 

| y tending tc preve Hie elaia as set out in his statement of claim, 

“the only queation im the case waa whether or vot thers had been an 
“accounting asreed an which constituted an account stated. This waa 

Beteariy & guestion ef fact upon which defemiant had the burden of 

precf. The court heard the testimony and ese the witnesses: by his 

finding he evidently saa ef the opinion that the defendant Asad not 


* 


_ Sustained his defenses of account etated, and, moreover, that the plain- 


ee Sd 


i tiff hed prever his right te recover for the extra work performed and 
“the extra ,aterisl furnished, as ast forth in bls statement of slain. 
The court, hovever, reduced the amount of plaintiff's claim to the 


exte-t of ¢2¢, beesuce thse bille of the [llinete srick Sorpany offered 






in evidanes shoged only 219,970 brick delivered instead of 222,9°9. 


_ghile aeferdant rolaad the point that the biile sere net competent 


eo ye On 


@videnes to sho the amount of brick delivered, yet there was oral 


Riisesmcny that 229,000 bricz <ere delivered. The sourt, however, 


gave the plaintief? the benefit of only the amount shown by the bilis 


the illineis srick company. 
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Prom 2 careful preview of the svidense ir thie case, we 

| lieve that the Pinding of the issues in faver of the plaintire 

né saneasing hia damages at $554.79 gus not oniy not clearly end 
festly against the wefsnt of the eviderce, but that the sourt 
was fuliy warranted in arriving at such conclusion, 

Finding ne revarsible error in the record, the judgment 


the Yumicipal ceurt will ne affirrsad. 


AFFIRVED. 
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appellon, APPEAL 
| Vie ; STegury ceaey 
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a STATHSET OF THE QASN, Thin uf un attien brought by Magy 

' Ye appellee and nigoinnstge reterred to ax the plaintif, 
a inet the Ghieaze Ohty RetLony Cempeany, sveliant ond hereine 
Ste referred te ae the defendant, t> reseror damages for ine 
aries wustained in « eelbicion tetweean two of defendantts 

t Gare, on one of which plaintiff was riding ee « passengers 
| accident eoourred at the intercastion of Conter avenue and 
PYF otreet at eleven o*oleok 24 sight, and sas aanused by « 

hh being left open, whieh guased the vesthound ear coming 
the gast to eollise with the gastbound exr Boling over the 
ing at Genter evemus and 47th street. 

Plaintiff, 4m company vith twe frisnds, ~ Taos Surphy 
ti Po Mery Grant « Mekane & PABACKROT om the gar of Aghian avenues 
b the time ef the ageidant phadat ier wat aaated of the rear of 

@ Oar on the hanes «est on the nerth cide, close ta the laet 
eeote There were tee eraehes of the gars} <t the first one 
Aintiz? gumped up, and a& the seoondt che way thrown haek onte 
he seat of the @ar. Thomas Burphy, who wae ctanding sear the 

vi AtASf, was hanging onto a strap, onl when the seeident o¢~ 

ad, the strap tv ehish hs vas hanging broke, and Murphy a0 
own to the ground but immediately got ups He sustained no ine 


Burphy teetifgied thet vith the ageistanae of amotieg, pe 
Pluintiff eff the eur and inte » saleon ab tha aorner 
% — in a Ghaig; that sche vac unconscious. On rout 
jen he stated that sho did not epeak gonmeebediy - aid 
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ot seen to realize “here she wae, which sendition be eensidersd 
7 of unconsaicumenne He etatet that she appeared nervous and 
teriesl; that he wae removed by an ambulance of the city 
Police departmant to the, nglevend hosapitabe 
| The comiuetor of the eustBeund esr testified that he afd 
not eee anyone Garried srom the gary that hie attention wan first 
attrnctad te the plaintiff by nearing comeone erying, that he 
2 2aw plaintiff stakding about o half oagelength swuwy fron 
tie oar, surrounded by 4 munber Of ovepdes thet she was in a 
terieal aondition; that he amt semeant ¢lee sesieted her te 
, t® & neighboring #nloon, where be pleawed her in « chair and 
bronght her « glaes of water; that theese or four others also 
° himedt to have reocived nuimor injuries. 

The ambulenoo driver stated thet «hen he arrivéd he 
found plaintiff’ in « aheir ond fyoteriesnl, but eould mot say 
whether ohe wae uneonse louse 
4 Themes Murphy testified that he aguempanied plaintiff te 
; heopital, and Chat while ha wee thers, she was abtonded by « 
' rae or interne; that she hay there “quite etil1," ant he could 
not tell whether she was dend er asheepz thet he furthermere 







thought “MS wav unsonagioua, beesuss she vould net opeak to the 
nurse or to hits 

4 | De. acon, heat curgeen of the hospital, testified that 
he attended ber the morning after tee agelident; that he talked 
with her and obtained frem her a atatement ag to hor pains, that 


‘nee 







anid ste had paine In the shoulder, head, ani in the region 
the amall of the back; that upen a physiesi examination he 
nd nO contusions, sbranions or any external marka of physical 


w 


Violence; thut pluintars did not complain of any pains in the 
Miomen or in the pelvie region; that he mute ne peleie er 
examination; that hex pulse and temperature vere prastiq 


ly normaly; that hie prognosis, from what ho had obooreed on 
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)thie examination, was that she would bs wall in a few dayes 
| hat he preseribed hot arpliestions ond plated o stiff bandage 
(on her shoulder and bask. 
On January 25, LAP « the segond day after the secident « 
ie Ure . “rohn, & phyoioian sal surgeon, visited plaintiff at 
the hospiteai and axeuines her at the request of the defendant; 
ait not attend or presorvibe for her, and no on representing 
' eintiff wan there at the times Te. fxuhn testified that he 
f juni her temperature and reoviration sor. thet hie sttention 
Bronte Oulled by plaintiff’ to the condition «cf her whoulder and bagk; 
het a phycionl esaminotion did not reveal any oc#iling, eentueton 
Or laceration; in faet, thers was 6 evidenes of any physcdeuk 
violenes} thet in testing the refleses he fount the reagtion agre 
Said 5 that ne 440 not make « vaginal exeelnation; that he noticed 
tne breuth of pluintiff wae quite fete, and her toncue heavily 
goated; that he palpated the abdomen and found that che wac ome 
fering from constipation; that while examining ber abdomen by 
ating and pressing im the abdominal wail three or four inches, 
notioed no pain or tendernees im the selvin, = in fact, that 
Rhere vac ne complaint ef pain axeept on om: ereacton, when she 
Misined ef paina in the back; that she was of a dhatinetly 
anemic type; that her ‘pallor an¢ lack of rich bleed in her voine 
@howeda the anemic type; that whe <ae an “overcorkod, gvertired 
[ iviy that she vac poorly neuriched, poor meqular type, of peor 
8 in appeorange, an anemio type ef girle® 
| Mt the ond of thres days plaintiff levt the heepital and 
we mt toe the home of her friend, Ure. Callocher, vhare, on January 
2 th che wae examined by the fuwilg phyecician of Bros Gallagher, 
Dre Benadict ¥. Ghannahan, she testigied that he made «a thorough 


internal body exusination, aise » pelvie and vaginal exusination; 


~ teed 
(ie 


that plsintafé was emacdated and sickly looking; that he found 







fontucion on the left cide of the head, covering an area of 
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mt two inches, ewelling on the right shoulder and in the 

© region of the back, and marked tenierncas in that regteny 
that the peivie and internal eis kant tem alae showed «a marked 
nlerneas througnext the polvie; that ho preseribed Linkment and 
ages that the plaintiz? acmplained of tenternees, pain in 

¢ bark, head and shoulder, ani general pain ail aver the body; 
that tor one weex he treated ber every dag, and the felloewing 

. pak overy ether dayz thet after thet ahe came tse Ade of fieos 
and that about ix weees or too month: after the aeeldent he again 
Made & vaginal exomination and found plaintaff auffering from « 

| flexion of the uterus; that he treated her from tine to time, 
: mie of aiditional vaginai exunination, ont Finally in April pere 
Seemed an cperation of the Brancis Villard hoepital, at which tine 
he serrected the condition e¢ the uterus ami plueed it in ite 
Mermal position; thet at the same time he found her appendix in 
an unbedathy atute and removed it. (There ie ne clais ia this 
(Gane, Kewerar, hequsse or the cencition ond remeval of the appene 
dizy) that che remained in the Neepital too weeks art one dayy 
that he advised her ‘te yexain lenger, tat #he lefty that he aise 
amivised her agaimat doing verky and that aha game back te him at 

| frequent intervais after the operation » eepsslanaliy tee or three 
tines in sueseasion and then aguin not Sor menthe + and he found 
her eontinualiy sickly leeking and emaciated; that « vaginal 
examination made aftervards shoved that the uterus wae in 4 note 
‘Ml position; that che always aomplained of paina in the baok 
and sides, and of hesdnohes; thet ot the time of the trial she 
waa in a weakened otate ond her general physical cenégition ras 
‘not goed; thot she would get better ant make «a fair reeevery 
within « masber of yoarde 

Plaintiff’ testified that «he «as born in Ireland ond came 
te thia aountey at the age of (isteen youre; thst che left 

: 1 shen eloven years of age, and helped around the house fron 


kins she Left sohoolk until che es: $e Amevriea; that avon 
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3 “be 
4 arrival’ here whe went te Philadelphia, where che reomined 
| 1 oh wrele for twe weekey thot oho then tock employment ac a 
maid, taking gare of « baby; and that daring the second 
ghe 444 Noumewerk, whieh sho continues doing constantly in 
| evn homes im Philadelphia, sush of that werk being in Large 
| : yee3 that Prom Philadephia ahe oune to GOhisago, arriving hers 
n September, and began working for a family with whom ohe was 
Mapleyed ab the time of the aeoident; that while there she aid 
. : sagen’ housework, that ohe eoonalonaily hui headaches 
| " org the ageident and were glasses, and had vern them aimee ahe 
” sbeut fifteen years of age. Sho thon states the facts about 
mink A paduenger on an eastbound 47th streot quar, and where 
eas aeated whan the @ellicion escurred,  Ghe tentizied Sariaer, 
3 at the tine of the eollielon there were tro arashée; that 
| & the firet erash she Jumped up, oid teat after the ascend erash 
wav thrown on her back avi her head struck the wingew of tha 
ri ari that the next thing one rawenbered waa that theirs wert 
Exot of poeple aban Lng ayound in a plage which she sae told was 
,naloons that ehe was given a drink of water, and 44d Ret revol~ 
Leot anything further wnbii she foun heracif ia the Mngleneas 
| he pital the next norninegs thet she eae ahh paine and aches 
e 4 she bad « lump on the left vide of her heat, shout thread 
nah e abora the ear, and that her hea atned seversiys 
4 wy Tre Navan, and aftorrarce wy anehher physioiam at 
» hespitel on behalf ef defendant, wut ohe did not know hia 
0$ that when she deft the howpited and wont to the home of Bae 
19%, she wan avalated by Matte Gallagher and another friend > 
OMiars «+ and the mureee;, that che was taken to Hee Galle 
oe howe in a oob, that the faret too wecks whe sas gonfined 
shee bed and was attended by Bere Shannahang that af barwsards 


9 went te hie office for treatment; that in Bares thereat ter 


RHE he vas 
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a . ‘took & pooition, wut Left there after having been there any 
i‘ week, beoause of her tnabliity to enture the pain «he outfereds 
il during this time and wp to April she remained at the heme ef 
s Gallagher, until me sant to the Feaneia Willard howyital 
ears hast an operation pusforneds that offer being in the heapital 
vo weeks and ene Gay, che agein roturned te Bree Gablarhorts 
ami yomgined there cantimemehy until June 14, 2916, chen she 
asserted & aoe Bnany after that peried hs went te werk at 
various pisess PE that che etayed at places from 
ten weeks to five ar six months 3 that @Rile ab work at theee places 
ohe was very often sick for «a week or more, that ehen ahe left 
these various plaees, it as because of severe hesdaches and pains 
in the back ané sidey thst about “eteper,-191e, che -went--to-ites 
Otters, there hs wae-Living oe the time of the trial, «t—«hieh 
ae ahe wax otiiid suffering irom severe hoadaches and pains in 
Cad WR Uw ie % DATO Nea Lg dt 
her back and wide y tint hen ahe fos mk enough work, obe 
| & help ‘ neicheer an Hoon avenue} thet ot the pits of tian 
trial che wuiahed 366 pounds. Plhaintisy fusther teaticied that 
prior to the sceiidht she felt well, wae not sick, and hed never 
been troubled with paine in the buck or on the right sides 
Mra. Reuaie Gallagher and re. Mary O'Hara, friende of 
the plaintiff, testified that vofore the ascident the plaintiff 
presented the appearance of s person in goed heolte 
Upon the testimony thas outlined axpert testimony sae 
etiered az to Telution, if any, between tie ase dent asta the 
injuries cust. at that time, and she aond ition rom whisk 
Plaintiff was outteking at the time she war operated, none yy 
Betvofiexion of the vderve. 
De, Benedict Shannshan, on behul? of the plaintizg, 
basing hic testimony on the facts subsittied in evidence by the 
; plaintifty tectified that the condition of tanderneas diesoversd 
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in the pelvie eavity on the firet vaginal exuaination waa due 

to trauma; that the condition of retroflexion found upon hie 

) nation ain weeke or t# wonthe after the agcldant, wag 

2 to some external violgnee; ani that thea external violenes 

the pelvie cendition ae indiested sy the temlergaeas that wae 

| found upon hie first vaginal exunioation, oo weakened the uterine 
fl nia that the uterus prolapsed; further, thet there eae 

| yelation between the condition pluintafe was in st the time of the 
¢ 4) the aeoident in question.  m erece-exemination Drs 

1 ateted that retreflexion of the uterue could follew fram 
agoident. | 

Dras Martin ¥. Bagon snd tn 0. Krohm, in addition te 


uJ 


teetifylng as te the sontition of the plaintiff as found upon 


@xeninsation, <le0 wer? sailed upen ta tewhily as sapertia on the 

leuention wo $e the relation betuean the sorident a tne tomise 
oon from whieh plaintate aufferet at the time we the operation, 

ae Ly» retroflexiton ef the uteruce Dit Arthas De Srewdd wae 

| so expert upon thie rome auriationy ~ he three of 

‘these phyciaiane 















» while tentifyine os experte, stated, that based 
won the hypothesis that the injury wii oe slraady stated in 
the testimony prevrigucly referred te; that thers wae no external 
Videnee of physionl vicienes; that one deoter hat made an abdome 
‘Snail seamination, finding ne evidense or eompiaint of pain in the 
Vio region, « thera s42 no relation betvwann the ageident, and 
thx eendition of retroflexion of the uterus found six secke after 
& |} aopident. They further testified that retrofliexien of the 

| gould net reqult from am injury unleax» the injury wae of a 
Qrushing er plerein: cherecter; that the condition of 

re reflexion io vuevaliy the reoult of « gradual wearing Gown of 
ligasents eupportin« thet ergen; and that it freguently ecoure 
in its q@tadual development anonc orerverked, evertired, undere 
pourdshed and anomie womene 
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| On this evidence, the instructions of the court, and 
egurcent® ef counesl, She Jury fous the iecues for the plaintiff 
re aeseased her damages in the wun of 52786. Motion for a new 

: ial was overruled and judquent 0» «nterad upon the rerdiet, « 
wee whieh judgment this appesl hee been preaseuted. 


WR. JUSTIC“ VAM deliverad the opinion of the courte 
In urging 4 revereai of thie Judgment, defendant maine 
aines 
{1) That the verdict to meanifeotiy eentrery te the 
Widense on the tiususe of the extant of the gueages, thet the 
lear proponderance ef the evidence shows that the dLaabilities 
ained were net the result of the acaidgent in question; 
; (2) That the eourt erred in te giving of certain ine 
trustions and in the refuani of otherag 
(3) That the finding ogainet the defendant on the feaue 
; damages amd the award ef Gamaces for conditions for which de« 
fondant was Obviously not responsible, vere undoubtedly contribut- 
a to ty the prejudioiad atatements of plaintiffs aounsel. 
shall disauves theses sententionsa g4 sordabims 
In ite first oontention = that the weriiot of the jury 
pornitted Piaintiff to recever dumcen for disobilities not the 
Pew. % of tie secident in question « defendant relies in the sain 
m the tectimeny of the three physicians sho were galled on ite 
elf, « Dres Hurtin We Bacon, Ye Se Krohn and Arthur A. Saulhe 
Dr. Baten hat been in attendance upon the plaintixf daring the tine 
she wag in the Englewood honritel; Dre Krohn made on oxandination 
the sevend day after the secident; Dre Small wan plaged upon 
atend purely as an axpert. Thess three citaesses for the de» 
testified that retreflexion ef the uterus is often the ree 
of the gradual wearing dewn of the ligaments supporting thot 
$ that At ds quite prevalent among wonen whe have been come 
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i. te vork heard during youth, doing heavy Housework and being 
j their feet a great Seal, oni that 14 frequently agpeats in 

or trod, overeorked and undernourished women. . 

. Upen the hypothesis thet, inusdiiately folicwing the ine 
arise sustained in an aeoident, omacineation of the person injured 
dg no disgoloration, sveliteg or othusy evidences ef physteal 

9 that the person Iniures camplainad aply of painy im the 
sider, heat and beak, wat 4id net complain of any gains, either 
) ere or slight, in the pelvic region; and Surther, thet on the 
oud morning after the eecitent, ucen om abdominal palpation by 
phe sinian, there was no evidence of pain in the pelvic region 
Mhough he depressed tie aiiominul tall three or four inehes, and 
the aome examination chowrd that che wee thin, pale, poorly 
srished, of poor suvoular type and anemic, presenting the appeare 
ef an overworked, overtired girl; and uson the further hye 
pth: sia that the poreon fafurei, at the age of eleven years began 
Blsing take eare of the housework tn her om home, that ot the 

: ef Cifteen she ears te Amerion, ond fro that time on worked 
mt tinuously, first aa a mutsesaia and then deing general) house 
Werk: that in the source of oaid work ahe waa compelled te Lift 
Suh) objects and be on her feet oonctantiyy; that she eurlored 
or Glight hendashen and also “exe glacess in her early shbide 

, = the aforesaid physiciane further testifies that they saw 
® relation betveon the acetdest in question od the condition of 
lexion of the uterue from which plaintif? eae found te be 
fering six weske or two monthe after the atoident. 

Yrs Shannahan, om behalf of the pleintiff, testifies that 
days after the seoident, when ha exawined plaintiffs at the 

: of Mera. Ouliagher upen her return from the Englewood hospiteol, 
1 le he found mo breadwes or abrasions, he did, however, Cind come 
Aline on tha right sheulder and in the lusber region of the bath, 
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& of servers pain in ths nenk, ohoplaer and bead, and said 

a aghed alk ower, thd ne aieo sade an internal ond vaginal ene 

tinction ani at thet time found surked tenderness in the pelvie 

Fegion; that on the hypothenie that: the person se examined pree 
mtod the aforeasid sendition after on apeicent of « @harsoter 

Similar to the one mentioned in the ease ot bury that prier te sald 

| a ident sueh person was in good health, set coffering from the paine 

ee plained of after the scoidenty that offer the <oaddent ahe aulfore 
4d severe pains in the back} thot che was sighly in appearance ond 

| , fated; that «he rovained in sed tue wseko after the ageident; 





| ween trying to eerk she was compelled te desiat by renson of 

| nino and gufferings that for a period of six weeks she visited tha 
phy: ieian at frequent intervela; thot «ithin six weeks = tee monthe 
| ¢ sy the agcident, upon snether vaginal exanination ened oun ote 


suffering from retroflexien of the uterus, + Tre Shannahan stated 






















hat there wae a reletion betesen the dnjerics saptuined at tha tine 
fF the acoident and the fact that plointiff «ne suffering of retro- 
Zion of the uterus seme ein epek« afters the agaident in questions 
| Defendant contendat (1) frat tearing ac true the testineny 
plaintiff, thet she wae in good health prior toe the agteidenty that 
: never suffered the paine in her back pe olde that sho did after 
accident, that thers «an ne evidenee ef external violenes as 
tified to by several phyeialans on behalf of the defendant; that 
he complaints sere mate of pains in the abdominal regions that plaine 
aff, in an abdominal palpetion wherein the doeter depressed the 





« of the abdomen these or four inches, 414 not evinee any ping + 
under these eireumetunces the testiaeny of sefendant*ts ghyaiciane 
ty « clear preponderance of the eVidense thet there was Ao Pee 
a between the ageident in question and the oandition ef retroe 

n of the uterus feow which the plainticY wae foune to be ouffLere 
ns six weeks after the accident; and (5) that, taking inte sonbider- 


the sane evidence with referenae to the acnéition of the plaine 
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af imosdiately ater the apcident ond adding therete the evidenes 
t a shysieden examining her within twentyefour houre after the 
aocident found that she war thing pale and anemic, presenting the 
| @ of uh overtixed, overcsorred, underfed girl; seiao the 
evidence that whe hud worked from the ace of eleven to the tine of 
the agoident, « a period of tvelve yours or more « that defendant 
het clearly chown by « prependeranes of evidence that retroflexton 
ef the uterus of which plaintifs «ne found to be ouffering six weeke 
after the sepident gould not have been caused by the sooident bet 
was « oombition which erwiveally dewcloeped beeuuse of the dmpovericohed 
- poorly nuuricshed condition of the pleintiff. 

In making theee various cententions, defendant places itoolt 
in @ dilevnae The jury, on the Thvot contention, hae before it a 
healthy appearing gimk doing houserork for twelve yours, never siokg 
never eugfering the pains in the baek and side perder te the secident; 
‘the sevident sesurred; a cenfinevent is the hoerital theese days and 
eulforing paine in the back, shovulder und heady om shdeminel examine 
ation, however, dinohosing ne exerueiating pain ~ which defendants 
eitnhesees eaid would hare boon present if there had beon 2 Petree 
flexion of the uterus; unm additional senfimement in the home ef a 
friend for twe weeks; continued pain ond oufYering; an endenror to 
work; vdonpeiled te leave beeause of pain ani eulfering, «after 
frequent vicite te «4 physician, « Vaginsl exuuination diseleses the 
fact that plaintiff was suffering frow « retreflerion of the uterus; 
ani the positive testimony of fre Ghaanahan thet there was « rolation 
between the agaident and this eetroflexion of the uteruge Tt wae @ 
quection for the jury te deternina under these feete and elreumstanced, 
whether they were ierressed more vith the teatimeny ef Dre Shanahan 
au to the relation between the aceident and the plaintiff*s contition 
@1x weere thereafter, or the testineny of the phyoictans for the deo 
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Under that Aiatery of the ence and the evidenss of Tes 

| Shannahan, the jury micht properly sonclede that there «as a tee 
“dation of gause and effeut votesen the happening of the ageident 
and the condition of plaintiff?’ aix wecks thereafter; boonuse ender 
the sane histery of the ease, there «su nothing in the testimony 

ef defendant's expert «ituesuss either as to the facts or in the 
form ‘ef expert opinion taced upen the facts in evidenee, ehieh could 
see@ccunt for the condition of the plaintif?y «lx weeks ox tes months 
efter the aceident. In arriving ot the nforsnaid gonslucion, ee 
“are sindful of the fact that the three shycisians pleased agen the 
“gtand dy the defendant testified that tho condition of reteoflexion 
of the uterua couls not follew imedistely after on injery unless 
the injury wae of «2 eruvhing or piorving gharazter; twat we do not 
egare that thelr testimony wo: material, a5 there eas no teque ine 
‘volving that mediesi fs0t prevented in the ease at bar, beowve 
neither Dre Basen nor Dre Arekn nox Dre Shansshun found any sach 
‘eondition af retroflexton of the uterue in the pliintifY tomediately 
| or within tes or three days after the ascidemte | 

| On defendant's seoond gontention, the Jury hue bevore 24 a 
_yeuns Somat about teenty-five years of age, «he had Seen eompelled to 
‘ork einer euriy chiidhoed, meeting with om s¢eident; that lame« 

‘ dtstery akter said aecident, while cempleining of pain in the shoulder 
S86 begk, showed ne abrasions, gontucions er any external ericence 
(ef physionl violence; that on the secon’ day after the seaident @ sd 
physieian fousd thet chs waa pale, thin, omseiated, baving the ap~ 

| anee of am underfed, «vertiped anid overcerked vorany that ne. 
Pomplcint was made ef pain in the polvie region, sithough the abdomen 
was palpated ani depressed to the extent of thres or four iaches by 
eof the phycieiane in the ooures of an examination, ond the tactile 
' of the three physicians that retrefiexion of the uterus from 

| 7 hh plaintiff wae suffering six seeks after the aeeigent was not 
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ye to the injuries mstoined tm the seeident, but duo to natural 
* ae aficing from her emaciated, imporeriched, prysienl eomidtions 
iusne ic made weonm the fast that sic weeks thereafter aha wae 
Sfeoring of retrePiexion @f the uterus) 

While the Jury may have believed that the plaintiff vas 
PUAty amaelatad, Presenting the appearamnte of an lopoveriehed, 
ervovked, evertired woman; ani whhie the Jury may have alse hee 
fevod tiat retrofiexion of the uterus Goes nct lowediately follow 
accident unless the injury fe ef « severe eruching or plereing 
Raracter, «+ sitheugh we have already vtated that thie testimeny is 















@atetial begauee no euch condition existed immediately or «4thin 

fe or three Gayo after tae aecident; and although the fury may have 
Plieved that retroflexion of the uterus frequently ie ef gradual 

rT lepment im ween @empelies teewerk 4uring thoir youth and be on 
ir feat sensiderabliy, « yet, belisving o11 these faets, ths jury 

f mO% Goneluced Uy the opinions of the teeters who tautified for 
defendant that retrovlexion <f the uterus from vhich tas plains 
ef wae found to be susiaring gix weeks after the aogident was sot 
to the aesident but from natural onuséa, + they had the right 

to take fate consideration the fact that there wae no evidence 
any polvie disturbance upon on cuanination ehertly after the asele 
mt uy Dre Baton ef the Maglewood Asepitsl, that there was ne ovide 
Ge of any exe¢ruciating pain in the paivie region upon & severe 
plomined palpation by Dre Krohn on vohalf of the defendant within 
irtyesix hours after the seoidents and the further feet that plaine 
| f testified that che had boon working steadily vor many yeure and 
‘Mever euffercd paine in »ear back and aide pricr to the agaldents « 
hl the jury had the right, in view of ths unucually poor physical 
Miition in wich defendant's witnesses stated whe van imediately 

e the ageident, to some to the conoiusion that the tnjurias suae 


in the accident in question ars ef a guffielently severe ohare 
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aoter ag to be the proximate geuce im bringin: about in » period 
| of atx seeke or tro months an sotual retroflexion of the uterus; 
gueh belief on the part of the fury, im cur opinion, ia net 
inconsistent with any of tha expert testimony offered on behalf 
of the defendante 
Defendant in urging tac aforesaid sontentiona, repectodly 
asserts that the fact that force of the impact wus only alight, 
hac an fevertant bearing in deteraining the gharacter of the ine 
jertes woetsined by the plaintiff in the secicent. The jury, 
however, may sell have theught thet the extent of the injuries was 
net necessarily meswured ty the fores af the eollisien; {t to 4 
well known fact that « person may fol frem a grest distance and 
yot sewetines not injure Aimeelhf, snd againg through « elight mine 
atep, may euffer « serious injurye In the eaue ab bar, defendant 
offered testimeny that the gars at the time of the impact ware 
fuming at o epeed of endy two or three miles per hour, and that 
while windows sere broken, no dasage was dons to the wood or iron 
werk in the earay "yet the Jury Bead ths right toe view oueh testi« 
mony in the Licht of the fast that Themes Surphy, holding onto a 
strap was tireem to the floor by reavon of the strap breasing when 
the collision eseurred. While defeniant oiaims that the comiueter 
of the gar first ee plaintiff one«helf oariength aesy, standing 
on the ground, and that he walked with her te « saloon, plaintiff's 
testimony ie te the effeet that she es2 carried by Mee Murphy and 
| eomeone cise inte thw ealesn and thon taken te the hoapitale The 
fast ie wriisouted that che was dn the hespital three days, and 
after being taken to the heme of Mee. Gallagher in « aah, he wae 
| oonfined to bed two wooks after the seeidente The Jury may veld 
fegaré these facte ss being indieative of the eeverity of the injuries 
} sustained wy plaintiff at the time of the aceldont.s Dre Bason who 
‘wan the first physician to exauine plaintif’ stated that “she was 
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convidersbly shaken up and Boi « sare ama and a sere shoulder, 

and had probably reseive4 somo Jolt through the baoke® The 

| Jory Yat the right to take inte conciderstion all these faets, 

| in Aetermining whether of net the injuries wameived at the time 
of the eollinion were oo agverc as, « on either contention of the 
| defendant = coult hove brought obeut tee eoniition with whieh 

| Plaintif? was found to be cufferinc witein ain weeks or twe months 
«after the ageidant. 

Refendant maintains that at best, from ail the testimony 
in the Once, any conclusion chieh the jury wight arrive at as te 
the relation between the acciient and the Gisesbilities which form 
the bagia of thie euit, would b« mere conjesturee Tn that view 
| we eannot eonour, at se believe under cither contention made by 
f Safeniant, the jury were warranted in finding that there wae an 
actual relation between the secident in quection wad the eonditien 
| of vetroflexion of the uterus that pladntafe was found ouffering 
with six weeks or tue months after the aecidente We eannot, | 
thersfore, subseribe to the gontention of the defendant that the 
jury clearly ana contrary te the weight ef the evidence permitted 
the plaintiff te renover duxages for digsbilities net the reoult 

of the aeaident in question. 

| Defendant next eontents that the court erred in the giving 
 0f certain inotructions om Belalf ef the pluintilf and in the tee 
“fusing and medifieation of others ob behalf of the defendant. Das 
| Senéant maintaine thet its offerad instructions 1, 2 and ¢ atated 
| & gerrest principle of law, ana that no other inotructions embodied 
gue principle of lav; ani that the sourt therefore erred in ree 
| fusing te give instructions 1, 2 ant § effereda on ite bellies To 
fondant was not entitled te all three instructions, beeause thay 
wore perely repetition. Two of them « the first and third « were 
; bat in forme Inctruction Ho. 2, se believe, eauld properly have 
been givens a tegether sith these instructions, defendant 
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effere’ instructions 13, 14 and 16, whigh related te the sexe 
eubjeot matters the only ¢ifference being that thay 444 not 
yefer direotily te the faust thwt pludeiis? Left the boupital suglier 
than advised te by her physician. Ali three of these inotrustions « 
ii, 14 and 15 « however, Gleariy presented to the Jury the rine 
@iple of law oat forth by counsel in instructions 1, 2 and 4, to 
eniy one af wnloh 1% won entitied, in the sivine of these three « 
AS, 14 om 18 « the Jury hod the bomerst af the subject matter 
that wae embodied in tnetructions ip 2 Gal SE] om therefore dae 
Senmiant was net entitied te any additional inetruetions In pre 
senting several imetructions embodying the came proposition in 
varying ienguage, defendant permitted tne court te determine whish 
insteustions the esurt thought proper te give umier the facts and 
giveumstenees in evidences; and defendent sasnet bea hrard te eon 
Pluin dbeoauce the court rofused fhe ene defendant soneidered moot 
important, “here the otheys wera gives Tuie principle hac heen 
a Bas Vs Bhpisi, 18 Tide 
429, and has since “boon enunciated in later deciuionse gi ty Ve 
Tiighordg, 294 Tile 4445 Hyhiroug Boe Ve Zink, S20 Thde Logy 
=Baklonah Boeing whe. So. ++ Ualorkigs 210 Tad. 7. 

Petendunt complaine of inetruetion Boe 4 civen on behalf’ 
ef the plaintiff’, which bears upon the quection ef the amount of 
dowages plaintiff was entitied te resover, emi whieh was the only 
inotrustion given on her behalf. Vo huve carefully examined the 
autheritise elited by eouneck, fm suppert of its contention that the 
sourt erred in the giving of this imetrustion, but do not beliown 


expressly approved in the eucs of F 











the facts in these eases are applicable to these in the sace af 
bare An inetrustion in the idestiaai fore has Soan approved in 
other cases, ani es think it was proper wider the fsete and cire 
Gwastanees here ine 

There remains but the third sentention of defendant « that 
, the finding againet the defendant on the Iseus of damages, and the 
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coward of dumages for eeriitions for whieh defendant was svrioushy 
mat raaponsibie, were unioubtediy eontrivated to by the prejue 

| Ghedal etatenents of giaintif(*s sounsel. 

q Qounesl fer defogdant devetes mony pares « both in ite 
 erigdaad ami 4a die reply briaf = upon this podaty many avthore 
ities have been cited in support of Ate contentions On examine 
'wtion of the reesori, wo find that as te the Figet etutement in the 
Opening argument of sowied] for plaintiff, objested te by eouneed 
for defendant, tho court im ite rulin; 4i¢ not indteste that oueh 
| * Statecent was objeotionablo, wut saggéested that counsel for plains 
tit hed perhaps gone far enouchy ait in that view we conowre The | i 
#econd stateuent in the opening argument objente4 te,me the elope 
ing paragvayh thereo?. Mo objestion «a5 made te ouch etatement at 
the time of the trials 

Defendant then eemplains ef certain Lamguage employed by 
@ounsel for plaintiff’ in hie slosing argument te the jury, sherein 
reference cag made to Dree Brchn and Seall, witreeses on behalf of 

| defendants The firgt part of the etutenent, + wherein he referred 
te the aforesaid witnesses ae profeusional experte « waa not abe 
 geeted te, but oeunsel for defendant interjaeted a question refleet- 
dng upen Dr. Shannahon, x«itnesa for the plaintit?. Counsel rer 
 plaintarg then proeseded to answer thie question, and eertain lange 
“wage employed in deing co win objected toy the court sustained the 
| Sbjestion and inotrueted the Jury to disregard the same. In view 
of the oharacter ef tha interjeated question and the @loring argue 
‘Bent mauie by counsel for the defendant, ve beliave that the ohare 
meter of the clesing arguwsent hy oounen] for the plaintiff eannet 
“be eritiolsed; asd so further beliove that the argument im ite 
entieety ie not of that character as to some within the eritioten 
the court applied to argussnts in eusen otted by counsel for the 

: Sefendant. Furthessers, «s are of the opinion that under the fasts 
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" jury vere not swayed by sympathy, paseton or orofud floes 
Finding ne reversible error, the fudament of the Chircudt 
will be affixmed. « , 


AVP IRL De 


a a 





4 
i 
iv ‘ 
mind < 
4 
he 
ih er 
“ih 
eet} 
Pe. 
7) 
“a 
ey 
Pi 


aa) 


OS Ot Kiet » eve, Ve ‘ender Saeko 


NPA. eel rill — ( site beside * ‘on hare cba A ie 


» Auci AL ee ee ae i a of fant; ¢ 
Me PAH GOs hy) era o> Sy 4 nee wie’, ay. eat 


ot ee ee eee an ol rs ‘ed 


















rep Ths tes cad th a eta gneve nes 7 Hee 7) ‘na ca 


i s3 


By) he Pie he? ow Se ak fom ee mt! Fike wth 
ey Me 






1; eerie, Soy Joe Cra 2HS at 
. j Mh io Bae 
tek est uk OA9 RA? MS Ode se ree sh ne 
: * » . els \ 
| er 


iia se, fF fale Ue CORES neg, as eh 4 


aM 


: Barly seid 

Peete tee add eee. Tao 48 ora ‘nod y Byes 
Be a a iN — de ~ Y 
$5 oe i a a lalate One: Re anand 


4 AGM yhoo ws eee eorpis oh 


“TA ats 


aK He CE, = GP Lene? ye Se Ree seas 
hed! 5. |. A 


\ jhe bak Pen 2a, ee tees | & Ae MEL | 
\ 8) 


i eco Me See pau 


wien Ay Ly ted well Mindi 
7 Me NCTA ache si ey nan 

be “ee « ee ee ae ae. endo, 7 4 
f eewe el) eee ob ee eee eee 
“A ‘4 ete erie Meg eal ‘4. 
oe Page gratin ay: ten ae Swat 

Ver sodaes ae. At vane me é POSE ‘adgaleen 
: taaant ty yi? hy an ‘ ry ny ORAS ida? eal ; 


: ea eee ; ear ire n “plat lh aie dean i 
grey 4 : ' 
ea HH Pe as? if: ean Lait 


ley mS ie ‘f > @ 4 ae y 
mt i" Ta re Ores tage Oe | teal 


196 7/ / 


45% - 18871. F 


? 


ay 
2 


a 


* 


SEARIH PHILIPPE, é 
APPEAL FRO 


Appsliee, 
ve /MONTCIPAL gOURT 


OF CHIOAGO. 
H&S Tr oA ADS 
2 er i A elk e + eD 3 


STATEMENT oF SHR Cage” ‘This ia 2 auit brought in the Huni- 


JOHN J, CURRAN and ISABELLA 
QURRAN, ‘ 


) 

) 

) 

) 
Appellant. } ; 


y 


sipal Gourt of Chicago by Jennis Philippe, hereinafter referred 
to aa the plaintiff, againat John J. curran and Isabelle Curran, 
hereinafter referred to as the defendantea, to recover damages on 

& penal bond oxesuted by the said John J. Gurren aa principal, and 
isabsila Jurran as surety. John J, Curran purchased from the plain- 
tiff for the sum of 239,500, a piece of real estate encumbered with 
a mortgage of $4,000, Neo gash passed in the transaction, but in 
addition to assuming the $4,500 mortzage, John J. Curran executed 

& ten-year mortzage for $20,000 bearing interest at the rate of 
five per cent., and also entered into a bond - the bond sued on 

in this case - with himself as principal, and Isabella Curran as 
surety; the oondition of the said bond was as follows: 


*ghereas said Johm J, Curran has thie day purchased 
from Jennie Philippe the premises known and described as 
the North twenty-five (25) feet of the South one hundred 
(199) feet eof Lot seventeen (17) in Slock one hundred and 
twenty-four (124) in Scheel Section Addition to Ohiaago, 
etherwise described asa Lot five yor in the Assessors Divi- 
gion of said Lot seventeen (17), situated in the city of 
Ghiecago, Gaok Gounty, Illinois, and sg part consideration 
therefor doth promise, undertake and agree that he will with- 
in one year from the date hereof erect a bullding or improve- 
ments upon sald premises which shall cost not lesa than Ten 
Theusand (417,000) Dollars, and shall and will pay promptly 
at maturity, all olaima for labor or materiale used in the 
conetruction of said building or imprevements, and will and 
a>all indemify and save said Jermis Chilippe harmless from 
any and all mechanics lisne and claims or demande of every 
kind or mature arising or growing out of the erection of said 
building er improvements; 


"How if the said John J. Gurran shall fully and faith- 
fully perform all of the agreements and undertakinga on his 
part hereinaBove mentioned, thon thia obligation to be void, 
otherwige to remain in full force and effect." 
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John J. Gurran did not erect any building or improve- 
ments upon the property slither within the time provided for in 
the bond or at any time theresfter, Im Jums, 1912, the trust 
deed executed by John J. Gurran for $29,009 was ferecliceed: the 
plaintiff becans the purchaser at the foreclosure sale of the prop- 
erty sonveyed in sald trust deed, at a sum considerably less than 
the amount found due im the decrees of foreclosure, ard on June 7th 
of that year was given a deficlency decores for 4644°,49, On the 
next day - June @th - plaintiff began this action agsinat John J, 
Gurran ard isabella Curran, to recover Garages for the failure of 
the defendant John J. Curran to erect on the premises that had been 
foreclosed, an improvement at a coat of not less than $19,900, aa 
provided for in said bond. 

The orisinal atatement ard effidavit of claim was filed 
June Sth, and attached therete was a scopy of the instrument sued 
one On June sath, an amended statement of claim was filed, which 
was in the following words: 


"Plaintiff's claim ia for damages austained by 
reason of defendants not performing the conditions of their 
certain bond, a oepy of which is attached to the original 
statement of slaim filed herein, and which bond 1s sued upon 
in thizg case. The amount of plaintiff's damages, under said 
bond, are fixed by « deficiency decree rendered in the fore- 
eleeure preseedings of Philippe ve. Curran et al. in the 
Superior Court of Cook County, Illinois, which proceeding was 
to foreclose a trust deed to secure the payment of a $50,990 
note given by the defendant John J. Curran, in part payment 
of ths purchase price for the property mentioned in said bord 
sued upon herein; that at the time of the purchase of said 
property said Curran gave, 29 the full purchase price for 
said property his note of $36,000 secured by said truat deed, 
and alac the bond sued upon in this case; which bond is con- 
Gitioned that the said Curran will srest, on said premises so 
sold, within one year from the date of sale, a $10,900 build- 
ing; that said building was to be additional security on ac- 
gount ef asia note; that said durran did not build eaid bulld- 
ing and that thereby the property was goeant and insufficient 
security fer the payment of said $50,070 note, and that the 
gale under said forecloeure of said premises dic not bring 
enough te eatiafy said note and costs found due thereunder in 
aid preseedings, and thereafter a deficiency decree was en- 
tered in said foreclosure proseediing for Five thousand Four 
Hundred thirty-five Dollars and Forty-two Gente ($5,455.42). 
@nich is the amount of the damages sustained by said plain ff 
by reason of the defendant not erecting said building on ac- 
sordance with the contract and the conditions of said bond; 
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that if ssid bullding hed been erected the property would 
have been of sufficient value to have satisried the 
686,000 note and all costs and expenses found due there- 
under: that by reason whereef the plaintiff hes sustained 
damages under said bont to thea amount of §5,434.42, to- 
gether wit interest’ thereon from the date of sald defi- 
clency decree at the rate of § per cent. per annum." 
And on August 4, 1912, the defendant, laabella Curran, filed an 
affidavit of merits. A jury having been waived, the cause wae 
submitted to the court for trial. The sourt foumd the ineusa 
against the defendants in debt in the eum of $10,909, and saaseased 
plaintiff's damages in the sum of $5,689.28, upon which finding 
the court entered fudgrent, ~ from which judgment this appeal was 


prosesuted,. 


BR. JUSTIO“ PAM delivered the opinion of the court. 

Om the trial of the cease plaintiff cffered in evidence 
the bond sued on and ths files in the case ef Philippe ve. Curran, 
@t ale, Gen. NO. 292,455 Superior Court of Cook Gounty, which was 
the foreclosure proceeding brought by plaintiff agsinst John Fe 
Curran on the trust deed given in the real estate transaction re- 
ferred to in the atatement of facta, and in sonneetion with which 
the bond sued on in thie case waa siven. The plaintiff in this case 
relies on the bond iteelf, the deficiency decree entered in the 
waid foreglosure sult, and the rules of the Municipal gourt, which 
were also made a part of this record. Ne evidence was offered on 
behalf of the defendant; and upon this state of the record the 
court entersd the finding and Judgment complained of. 

Hefendant in her brief and argument aseizne many errors, 
but in our view of the case, to arrive at a determination thereof 


4t is necessary to pass upon only one, Vides that in the present 


- state of the resord the court erred in finding that the amount of 


‘the deficiency deoree entered in the afcresaid foreclosure proceed- 


ing was the proper measure 6f the damages sustained by the plain- 


tiff because of the breach of the condition of the bond in question. 
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To meet this contention, plaintiff depends here - as she did in 
the trinl below - upon the rules of the Municipal court. Pilain- 
tiff insists that the affidavit of merite did not deny the state 
of facta set forth in her amended statement of slaim, and that 
therefore under rule 19 of the Mumivcipal court, plaintiff? was not 
and not denied 
required to prove them, but ail facts eet forth,would be taken as 
admitted; and contends further, thet the wrended etatement of 
Claim, having set forth ae a fast that the deficlensy deoree con- 
atituted the damages suetained by plaintiff owing to the failure 
of the defendant John J. Curran to sozuply with the conditions en- 
teres inte by himself? as principal and Iaabella Ourran aa surety, 
in the bond aued on, it was only neseasary to intreduae the decrees 
iteelif to prove her scase on the issue az made up by the anended 
ateatoment of claim and the affidavit of morita,. 
Rule 19 cf the Municipal Court provides as follows: 
"Every allegation of fact in any statesent of slain 
or of counter-claim or set-off if not denied specifically 
or by nmacessary implication in the affidavit of defense in 
reply by the opposite party, shall be taken to be admitted 
except a3 against an inffamt or a lunatic.” 
fhe first paragraph of defendant's affidavit of merits 
ie as follows: 
"That she 1@ not liable to the plaintiff on the 
bond described in plaintiff'a second amended statement of 
Gleim in any wum or amount.” 


this waa in effect a plea of the general iasue to the plaintiff's 


' amended atatemert of claim which, a5 wag held in the case of Walter 


QGabinet Co. v. Mussell, £30 111. 414 (p. 480), presented the issues 


in the case. ©. 
We are of the opinion that under Rule 19, this paragraph 
in the defendant's affidavit of merits did by necessary implication 


deny the statement of facts, if any, that made up the issue present- 


ed by the plaintiff's statenent of claim. Moreover, we have care- 
fully examined this amended statement of Sleia, and cannot find 
therein any facts aet forth from which the court had the right to 
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eonslude that the defendant adnitted that the amount of plain- 
tiff's darages for breach of the said bond were fixed by the 
amount of the deficiency decreas. 

The allegation in said amendad atatement of sclaim: “The 
amount of plaintiff's dumages, under said bond, are fixed by oa 
deficiency decres rendered in the foreclosure prossedings of 
Philippe va. Curran, st ol. in tha Superior Court of Cook County, 
Illinois, which proceeding was to foresiose a trust deed te secure 
the payment of a $86,900 nete given by the defendant John J, Cur- 
ren, in part payment of the purchase price for the property men- 
tioned in said bond sued upon herein,*® 1e a conclusion and a state- 
ment of the law of tho cage relied upon by the plaintiff, The 
further allegation: "That said building was to be additional 
security om account of gaia note; that esid Curran dia net build 
said building and that thereby the property was scant and insuf- 
ficiert security for the payment of said $50,900 note," does not 
aet forth s fact, but merely a soncluaion and a prescess of reseon- 
ings, the amended statement of olaim, after alleging that. the 
eale under the foreclicsure did not bring enough to satiefy the 
note, went to state: "And thereafter a deficiency decrees was en- 
tered in said foreclosure procesding for Five Theusand Your Hun- 
dred Thirty-five Dollars and forty-two Jente ($5,435.42), which is 
the ssount of the damages sustained by said plaintiff by reasen 
of the defendant net erecting said building in aecsordance with the 
contrast end the sonditions of said bond.” We cannot regard eaid 
languas® 68 & statement of fact, but merely « conclusion as to the 
aa damum. and when the atatement of claim proceeds further and 
saya: "That if said building had beer erected the property would 
have hoen of sufficient value to havo satisfied the $50,090 note 
and all costs and expenses found due thereunder,” it ia morely 
indulging in a conjesture and not sotting forth a faot. Sowhers 


in said amended statement of claim are any facts set up which, 
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even though admitted, would permit plaintiff to introduce the 
deficiency decree ss the measure of damages austained by the 
Pleirtif? because of «a breach in the condition of the bond sued 
on. 

The court below evidentiy was of the opinion (1) thet 
there were fasta in said statement of claim which made the de- 
fialtensy decree slearly the moaaure of damages; and (2) that the 
affidavit of merits did net deny auch facta, and entered a find- 
ing em Judgment accordingly. in doing eo, the court committed 
reverzible error, 

Yor the rencons hereinabove assigned, the judgment ef 


the Municipal Court will be reversed and the cause remanded. 


REVERSS9 AND REMANDED. 
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Re P. LAMORT, Trustee, 
Defendant im “rrer, 
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Se \ 


U. & MibueTIoN SouPAgy, “\ 
a Corporation, 
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Plaint irr ip erro % } pore 
wa? 1911.A.446 
STAPRRMUT OF THE CAGY. Thies is an aotion brought in the 

Banicipal Court of Chicazo by B. >. Lamont, tructe¢, hereinafter 
Oniled the plaintiff, against the United States Peduetion Come 
pany, a @orporation, hereinafter called the defendant, to recover 
Pent aiaimed te ve dus under « cartein written leases Uren the 
triai of the gase by the ocurt, 4 jury having beon waived, the 

burt found the iesuse for the plaintiff, and assesecd the plaine 


Siffte damucee in the eum of S207.08, for whieh amount judgment 


ae recoversd, - to reverts which dafentant han sued out thie 

















writ of error. 
Ks TUSTION PAM delivered the opinion of the court. 


On March 14,°1911, plaintiff leased the defendant space 

fu buildine Enown as ths Yeotern Blestric Suilding, iogated at 

0 Gonth Clinton street, in the city of Chiesge, for a period 

to years from Mey 1, 1011, st « rental of $9160 per monthe A 

written lease was exseuted to svideree tha agreenent between the 

parties; it was negotiated through Alexender Friend, « member of 

the firm of Alexander Friend & Company, reol sotate agents, whieh 
ire hati in charce the manscement of this buiidines and the oollse- 

tion of rents for the plaintiff. About the end of Maroh cr the 

beginning ef April, + ut leact, prior to the beginning of the term 

the written leave entered inte betveen the partinae - defendant 

| powered it needed more npneee Deféndant contends that vogauss 

af thin fnet, the president and seorstary (Nesry Lindenberger and 


aN 


0 Wenk reoneatively) ef defendant ealled at the offies ef Alex= 


ax, 
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ander Vriend & Company, the renting agents of plaintiff, and 

teok up with Be. Alexander Yrient the question ef seeuring addie 
tionsl apace. Both Ure Lindenbercer and My. Yank testified that 
after having arrived at gan agroeseant as te the exact character 

of tho additional espace te be added te shat had already been 
rented under the written lease, Ur. Linienbermar stated te Nr. 
Sriend that he would be willing to take the original opsee and 
the new opage for a term of one year, at % monthly rental of $125; 
that Mere Priend reylisd that it eae imsaterial whether he made a 
isasa for one or five years, and agreed that defendant should haves 
the ontire epece for one year at » rental ef 2125 per months that 
thereupon Hx. Yenk, «he had tye rritten lease vith hin, handed it 
to iv. Friend; that Me. Friond took it and said, "I will maf 
you « new lenee for o poriod of ons yoare™ 

ig. Friend, « vitnese on behalf of the plaintiff, teactie« 
fied that at the time the additional ensee wae diceussed, he did 
not remember Mr. Lindenberger being present; he stated poucitively,. 
however, that he aid not discuss the question whth Lindenberger 
Or state to Kim that he could have «a iasese fer the old space and 
the additional «pace at « rental of @1¢5 per month for one yaar, 
but atated that he 44d have an interview ith Mt. Yenk on thie 
Gubgeet;: that after diseuseing the question of space, it was 
_a@ereei thst the rental of the original space and the new was to 

be ©1265 per wonth, and that the term of rental ehould be for the 
eane period as he etd Monee, namely, tro years « in other vorde, 
that it eae merely adding °26 to oss ake tease for the additional 
epage not included in the written leseey and thet he wae to pree 
pare 4 nev lease for « tare of two years, for the new arrangement, 
Upon the delivery of which the written lessee woul’ bf taken up; 
he furthermers dented that Yenk at any time surrendered the old 
‘lease to him, or that defendant's covy ever oare into hie posaes- 


gion; that no new lease, however, »a¢ seotually drawng it wae ade 


ofe 
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mitted that defendant teok peosedeion of the original «pane 
provided under the written less aad the additional «pace, on 
May 1, 2911, and continee’d in wtual physieal posssacton thereof 
until April, 36, 1012, paytng during anid your the sum of 4226 
per month: ronte 

Defendant sontende that the sheak in papment of the last 
month's rent contained the words “in full ef lease aepiring April 
30, 1912." Tro vitneres testified that theese words were on the 
cheek before it wac delivered snd ageented by the plaintiff; while 
two witnesses for the gslaintif?f, throush-#hoe hande the check 
passed in the geurse of bucinene ef Alexander Priend @ Sompany dee 


nied that these words were on the shack sehen it «as racebred from 


i 
| the defendant. 
A- 
= As is makk 3 eta by the defendant in the course of ites 
: 8 


brlet, these are xakxitxx controverted fo¢teg xmtxkxxxxxxxkkxxex 

(1) Whether or not Lindemberger was present at the time 
the conversation tock place for the additional «pace; 

(2) Whethey or not Yonk returned the original lease; 

(3) Whether or not the cheek in payment of the last 
month's rent contained the words “in full of lease axpiring April 
BO, 1922" when it wan first reacived by plaintiff's renting agent, 
ALoxander Friend & Company; 

(4) Whether the pare] agreement was far one or tro yearse 

Tf the gaze bad been submitted te a jury, these quertiona 
of fact nourltteave been Sor thair detereinatione Aa it was, howe 
aver, they had to be determined by the oourt sitting ac u jury} 
and the court im ite findins ef fagta dispesad of these questions 
in faver of the plaintiff, viset 

(h) The court refused te held, shen requested to by the 
defendant, that Yenk surrendered defendant's cepy of the original 

lease; or that a new lssce wae to have been nrepared and oubmitted 


far the defendant! s exegotion, inaluding the original spsee and the 
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ghd itional pace, af o rental ef 3125 por wonth, for the term 
of ong yoor beginning May 1, 1911 und ending April 30, 1912, and 
that the prier lesse antered into «a> te nave been onnosled. The 
sourt baved ite refusal to ao held on the ground that the defonte 
ant had failed to prove these facts by a prependeranae of evidenge.s 
Thear facts which defendant asked the oaurt to find vere in support 
of ito olaim that the written lease had been surrendered ond eane 
geled and that a new parel sgresuent hat bean entered inte; and 
upen this contention éeferndant hei te chew these facts by a prepone 
daranece of ovidenses. The court aitting as a gery was eompelled te 
weigh the evidence, and it ¢lesrly eame te the conolusion net only 
that the defendant had failed to satabliah these facts in support 
of ite claim by « preponderance of svidence, bub om the contrary, 
found as a faot, tint the ugreoment antered inte wy Priend aa agent 
of the plaintiff’, sith the defendant, for « new leuce te cover the 
prenizos formerly covered vy the leoss setuslly oxecuted by tha 
parties and suenh additions] sapsece a” wae then agreed upon, oa9 to 
Severs Berio’ ef tes yesrs, vie, until April 50, Lolie 

(2) The aourt «leo refused te held that at the time dee 
fendant delivered to the plaintiff the cheak in cayment of the last 


month*s rent, the cheek hed on it the words "in full of lease exe 





| piring April 30, 1912," en the ground thet defeniont had not shown 
| that fsot by « preponderance of the evidences 
| Gefendant contends that the sourt erred in ite finding 
| of these controverted facts in favor af the plaintiff’, in thet 
| pee wanding® is glearly and manifestly contrary te the weignt 
of ,eridonae. 
| We regard the question ao to whether or not the parcel 
/ agreenant waa for one or two years a2 determinative of the iesues 
| in this oase, the fact an to whether Yenk raturned the written 
| deace or Lindenbderger was preesmt at the thse ef the first cone 


 Wersation «ith reference to renting additional space, are fasts 
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if preven, gould be taken into eonsideration by the court 
ty ay tving at @ gonciusion on the guestion aa to whether the 
Ol agraavent waa for one or tvo yeorg. This is true alse as 
> the faot ehether or nok the reeeipt fer rent for the month of 
pra 20, AS1S, st the time of ite delivery to Alexander Priend & 
fompany, plaintifr’s renting agente, contained the verde “tn fell 
keaat @upiring April I, 1932," although defendant ales content 
that the acceptance of this eheek with tagoe words en it avted as 
am acoord and satiofaction. 

While it is tame thait on this quection ac te “hether the 
paroi agreesent was for one or tro youre the testimony of Bre 
















Periend, on benalf of the pleintigf, te dented ond eontrmdloted by 
% tentineny of beth Lindenberger and venk, witnesses for the dee 
endant, yet the preronderanes of evidence iu sot neegeourily dae 
ternined by tha number of <itnecnes alonae The court trriag this 
Base without a jury, an” and heard 231 ef the -htnessee tectifying, 
aad im arriring at its conclusion it het the right te take inte cone 
sideration the appeaPanes ind dowesnor of the «itnesses on the etand. 
The aourt$ ne doubt gans to the oonelnetan that the teotimony of 
fend, on beahkalf of the plaintizf, ws« more in sgserdance with truth 
ma geaven than the testiaony of tha witneeses for the deferdante 
© would net be warranted in disturbing the findine of tae eourt on 
Ric question ef faet as to whether or not the parol lesee wan for 
# or tro FORTS, unises 1% win clearly ant manifestly against the 
welant of the evidences In the case of Hong ve Riljabrew, 200 The 
193, the geurt aadd (pe 200): 
"There the trial sourt, in « trial without a jury, 

has Aad an opportunity ef sacins the vitnessee — oe: heare 

ing their testineny ae it ie deliveret orally, the findings 

of euoh court upon mere questions of fuct, whan the techie 

card is gone Listings wiil not ordinarily be ticterbed, on 


unless ouch findings are Clearly and manifentiy 
boxinet the preponderance: of the avidanee.* 
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In the gaue of Bulvert ve SCorpsnter, 96 Ill. G%, the 
vt saya, wpeaking throuch Ure Justiee Mulkey: 
"Tt oan searéely be repeated tow often, that the 
judge ani fury vhe try « ease in the court below have 
¥antly euperlor advantages Yor the augertainmmont of truth and 
the deteotion of falsehood over this court sitting ae a court 
of roviewe All we oan do is to follew with the eye the oold 
words of the witness as trancoribed vponm the record, knowing 
at the same time, from actual exeerience, that more or less af 
what the witmees agtusily 4id say ie always lost in the progesa 
of transeribing. Sat the main diifieulty dees not Lie here. 
There is an inherent imposcibliity of detersining with any degree 
of sgoursey what eredit i¢ justly due to « witness from merely 
yeading the words epeken by him, even if there vere no doubt «es 
to the identity of the werde., However artful 4 corrupt witness 
may be, there ie generally, under the preseura of « skillful 
Grona-ctamination, something in his manner or bearing en the 
| stand toast betrays him, ont thereby destroye the foree of his 
testimenys Many of the real tects ef truth by which the artful 
witness iv exposed, in the very nature «f thine, ean not de 
transeribed unon tho record, and heneo they can never ba cencide 
ered by thin sourte™ 


| Having in mind the views so alearly axproased in the akeve 
gustations, and after « sarefol examination ef the record, e¢ are 
of the opinion thet under the fasts and elreumetaness in svidenes 
am this exes, the finding of the court that the parol agreement 
was for tuo years, wae not clearly and manifestiy against the weight 
at the avidenses ° 

Defendant, however, further contends that eren though this 
parol agrecment was for tro years, it wae net void uncer the atatute 
of freude, but operated as u saiver, currender or ¢anceliation of 
tho written lease. Sefendant maintains thet the plaintiff heaving 
aated upon this parol agreement by seeerting rent at the iInerescsd 
Tental of €125, having civen reecipis in which it #as stated that 
the $126 wae aa por lessee, partly performed the contract under the 
Rev leave end soknoviedged defendant's possasaion of the premiaes 
thereunder, and therefore plaintiff in denied the right of claiming 
the benefit of the otatute of fraude. In making this argument dre 
fendant forgets that thie ic an sction at lux and not one in equity, 
where such posecseion and parteperfersanes under the pared Lanse might 
‘take the oases out of the statute of Sraude, out the rule is differ 
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; Sb af common laws In the gace of Lanritt > Stern, iso Ti, 
826, the eourt vsids | 

*3% i4 well eatablished that part pertormaner 
of a gontrset not enforeiblea beaonce of the statute ef 
frauds, dons not operate, in an eetion at low, to take 
the Gane out of the statute." 
The court goas on £6 quote fram the decieion in the ease of 
Ve Zernsnseg, 126 This GAR: 

*the well settled rule of law io, that a verbal 
gontract «ithin the condemation of the etatute of Sranda 
oannet be enfotmed in any way, either dirsetiy or indireatiy, 
and garmot be made aither the ground of a& demand or tha 
ground of a defenses*® 

The court has found 14 « fact that this pared lease 
was for two years, which triage 4% within the condemnation of 
the statute of frauds, and under the ruke cf law inid down in 
‘the ease of Leavitt vw. Stern, supra, wri MoGinnia ve Fernandes, 
Sera, Mould not operate ac a wilver, surrender or oaneallotion 
of the written leutee 
| The defendant further contends that the atatute of fraude 

Gia not rander the parel lease void tut enly voldable;. yet, upon 
that cantention it Aad not become o goad convideration for the 
Maneellation of the written lenses unless it wan Tully sxeauted or 
put in writing, 2s contemplated by the agreonente It in admitted 
that the defendant 444 not remain in soesesasion ionger than April 
OG, Let, and it had refused to pay the rent for Bag and June 
following, to recever which thie seit has been Inctituted. The 
defendant by ite agte and elauime in evidence in thia oases shows 
| thst it had «lected te avoid thie new agraccent, ani having dona 
ge it cannot alaim benefit ef 4t aaca eonsideration for the cane 
@elistion and currander af the writton lease 
Defendant cited many cuthoritiss to the effect that a 
Lense, even theagh under ¢oul, muy be abrogated by « parol agree} 
“mente That such ia the lov there dco no doubt; out in view of 
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the finding of Paote by the court belos, « in which «= hors oOtie 
 Surred « this prinoipie of law is not applicable. 

Couneol for the defendant, in o poregraph of their brief, 









4m » general «ay chats het the court erred in refusing te hold 

- eertatn propositions of dave In view of ite findings of fact, 
we beliovs the valings of the sourt upon these propositions ef. 
lav were corrects 

¥inding ne reversible error, the judement of the Municipal 
Court will be affirmed. 


APPIEMED, 
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MARGARET KeDOSNELL, 
Defeniant Zrror, 
) Errer to 
ig é Seporicr Court, 
F Cock County. 
%, IRVING OSBORNE, CzORGE ¢. ydoRE, 
ana D. o. HAQNA, Reesivers off the 
CHICKCS & HILPAUKZE ELBCTRIGQ’ RAIL~ 
way CO., i - 
\ Pigaatarts ir Error. 


7 ra 3 ES OQ 
@R. PRESIDING JUSTICE BasRves NSLIVERED THE OPINION OF THE COURT. 


This *rit cf srrer brings for review a judgment for 
@ivcc in favor of ths plaintiff below, Harcaret MeDonnell, agevinst 
piaintiffs in errer, receivers eof the Chicago 4 Uilwavkes Liectrie 
Railway Gompany, recovered on acesunt of pereonal injuries received 
ey her from being ren inte ty one of the aompany'e oure, 

Wumerous errors ars ageignes wpen exceptions taken te 
thes instruetions and during the progress of the trial that se need 
mot consider ae it is evident that there should have been & directe 
ed verdict and thet finel judgment mist be entered here. 

Yarzeret BoBornel | sas ampicyed as maid in the home of 
Francie Leckner, @ “eli known mecber of thie bar, At her request 
he undertook to prceeurs & settigwent «4th pieintiffe in error on 
aecount of her injuries, On hic ssoond atteept he obtained en of- 
fer of €256 te be in full of ali claime including doctor snd hee- 
piteai bilie, on condition of her exeeuting a reieeae, ali of shich 
he reperted ana Sxplained to hes, savising her that he thought ace 
saptance of such terne was preferable to 4 loweudt and receiving 
from her what Was tentemount to inetructione tc make & settiersnt 
upen these terse, Thereupon Leckner coemunicsted #ith plaintiffs 
in error and received from thes a prepared releases from hor to sign, 


and two checke te Ber order acgregating $550, She eigned ths for 
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wer and endorsed tha iatter, The asount, at her raguset, #a6 place 
ed to ber credit with Lacknerte firw, seni cut of it see checked auf- 
ficient to pay wei biiis, the receipt for which she held at the 
time ci the triai, and coma eaeh for heresif leaving $100 that 
etili astanéds te her oredit ase aforsesid, She aid not deny euch 
Gispositiecn of ths money mor that ehe signed the release, cut 
cléimed that ahe ad16 not undsreteand the nature or purpert of tis 
document. 

We nase not review her eveeive end aquivecai testimoay 
Of this eubjeet or discuss the effect that shouic bs given it. It 
is enough to eay that thers is nothing obscure or asbigucus in the 
instrument, thet it ie as plein and axpiieit in ite terme anc sean 
ing se ishguage can eli aeke it, expreesiy releseing ond Siecharge 
ing the company, ite recsivers and acentea from sii liability oa 
eocount of her iajurice se recaivad, thet she #ae mentaiiy compe- 
tent to know «bat she wae dcing when she signed it, that there is 
ao preef or charge ef fraud or deceit touching the sxecutica of 
the inetrumeat, scr #e¥icerce from shich inferences of any could 
reseonsbly te drawn, thet it ws¢ eescuted not in the presence, oF 
uncer the influence, or 2% the request cf any representative of 
plaintiffe in errer, but in the peseenes of her own agent with 
nothing said or done by him that could possibly be eonetrued inte 
a@ trick cr device te dscesive. She was, therefore, chargeabis with 
full knowledges of the contents and effect of the inetrument signed 
by her, sven though «8 secept her very inconeietent and faprobable 
Vereion sa te her understanding of the satter. She both denied 
and admitted thet cons reve ths document to hor but expleined it 
by ssying that it *§e not read “Icud" snd she "turned away," and 
@ae feeling poorly st the tine, Neverthelees, ehe eters te have 
bsen *iliing to eign an inetrument she wae able to read, without 


sedking knowledge of ite contentea, Ws think the evidenes ise very 
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sigar thet she underetesd thet ehe sae signing, ani her flimey 
@ic specious exzplianatione ef the satier serves to confire that 
eonclusion. : 
Upen such @ etate cf facte the court shouid not have 
submitted te the jury the question of fact we to the walidity of 
e2ic release, there being ne evidences of fraud ia ite sxvcution,. 
Ths reiease@ uniszpacched conetituted « ber to recovery. It is une 
ueeeseery to revise the authorities on this subject. It le enough 
te refer to Turner ¥. Gonsumere Cosi Co.,2554 Iii, i#?, and tas 
eases there cited. 

But pleintiffts own teetimeny clearly shows that ene 
Wee guilty of comtributery negligence. She wae turrying, intencing 
te taka & southbound car, She wee approesching the platform free 
the west end had to erews first the parelisi tracke used by the 
nerthbound cara and then the trecke on sbhich the car #as appreach- 
ing. She adeits ehs heard the car and sas the reflection of ite 
headlight on the tracks before she eae the car itesif, aad shertiy 
afterward saw, continued to iook at, and signalled it befere she 
reached ths northbound tracks, and even while croseing ther and up 
te the tise she stepped on the east rail of the track the cer wae 
coming on, in fact, up te the very moment she fas etrucs, The sume 
eery of her testimony is that ehe misjudged ita distence and epeed. 
Zven though the company wan negligent, «s cigieed in the dsciare~ 
ticn, toth her wanifeet failure to exereies due care for her own 
safety as shown by bor own evidsnes and axeoution of said rsisase 
without proof of ffava walled for an inetructed verdict for defend- 
ante. (Se Sutton, Adar. v. Aurora, Eig. & Chi. Ry. Lo., 166 Til. 
App. 288, and cases cited.) The judgment will be reveresc. 

REVERSED. 
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FINDING OF FACT, 


Be find thet defendant in error, Morgaret KeDonneli, 
wee guiity of negligence contridutine to har injuries, ond thet is 
consideration of $280 received ty her from plaictiffe in error, 
¥. Irving Osborne, George G. Moors, and —, B. Hanna, Neesivers of 
the Chicago & Mileasukea Zicetric Railway Company, she knowingly, 
without fraud or deceit in the proevresent tisrecf, signed ef ine 
struwent releasing and discharging said company snd said plaintiffe 


in error from ilabliity on eceount of such injuries. 
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G. &, CRANCER COMPANY, 
Plaintiff in Eyror, 
Error to 


Yunicipsl Court 
of Chicago. 


ve. 


C. P, FILLIAMS, C. L, WILLIAMS and 
BERNER BROS. EXPRESS & STORAGE COx- 
PARY, 


ace el ct tie Waa gl” angel et Seas 


Dafendante in Error. 
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MR, YRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT. 


The G. A. Crancer Company mace a conditional eale of & 
piano to one C,. L. Wiliiass, the titie therein to remain in the 
vendor until raid for, Ons of the conditions #ac that it vas not 
to ce rameved from said Williame’ residunce in Norfolk, Nebraska, 
without the vandor's consent. The piano was removed without such 
coneent und placed in ths storage house of Werner Eros. Exprees & 
Etorags Compeny in Chicago. batet C.F. iaeseee Peer attache 
ment proeeadings sgkinet C. L. Fiiliames in the Wunicipal Court of 
Chicago, and claige to have obtained a judgment in scam and a special 
execution thergon, under which the piano wae igvied om and solid, he 
bidding in the property and leaving 1t in charge of eaid storage 
company. Thereupon esid G. a. Crancer Company, pleintiff in error, 
rsplevined the pisano,meking both C, P, and &. L. $iiliame and the 
Storage Company partise to the suit. The eols igévue wae whether 
the tities of the vendor of the piano wae defeated by the execution 
s2le, The Storage Company was diumiceed out of the case, The trial 
wees had bafors the court without s jury, sand the court found that 
the right of poeeeseion of the property replevined "se not in the 
plaintiff, and entered judgment for one cent darerée and coete in 
favor of C. P. and C. L. #illiame, and awarded the writ of retorne 


habenio, This writ of error bringe that judement before us for 





review, 


First, it i» apparent there could in no avant have been 
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& joint judgment for dumages, If ©. P, Bhiileame obtained titis 
under the execution scala, he salons waa sameged by the taking and 
adgtention of the property unger the replevin writ. And there could 
be mo judgeent for costa in fevor of C. L. Wiliiame, for not having 
eptered hie arppssrancs, he incurred none, 

But there ie another reason why the judgment must be 
reversed. To juetify his claim to titie under the execution sais 
eeig C. P. Piliijames wae requires to prove ths existence cf a judg- 
gent upon which the exeeution issued. The G. 4. Cranesr Company 
Waa n etranger to that judgment ond was cleiming titie to the prope 
erty. It has been frequentiy held in caese where an offcier was 
sued either in an eetion of raplevwin or on action of treepascs, that 
the execution saa sufficient to protect kin if the auit wae by & 
party ageinet whom he beid the execution, but that shen he levies 
upon ths goods of » third pereen, a stranger to the exacution, be 
muet prodece the judgment az eell se the writ to justify the seiz- 
ure. Tha principle ie fully discussed in Jeckson v. Hobeon, 4 


Scam,. 411, and hse been followed in subesquent casea, (Jobnepn v. 





Holilcws 68? Ill. 334; Hertwan v. Cochrang et al., ¢@ Til. App. 498; 
, eae nN ee ee 


Ambler v. Traver, © id, 614, Calumet Paper Co. v. Knight & Lsonard 
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Co., 43 id. 568; Shue v. Inglis, &7 id, 522, Behemerhorn v. witebeil, 


i 





{f4. 418.) The esme princigls wae applied in Bartsleon v. Nueon, 


Renate ec ne a or ee 
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id, 644, shere, sg here, it wee sought to repievin the property 
not from the officer but the judgment crsditor #ho purchassd the 
Property at ths execution e414. 


In the case st car, defendant in grror, *illiams, cade 


proof of the execution bet not the judgement, Hse introduced whet ie 


referred tc se the "half sheet,” a term used in the Municipe: Court, 
preeumabdly to designate ths reoord of ite proceedings including the 
judgement. It coneiete of s jumvle of letters conveying no msaning 
wnlese explaines, and no interpretation of thes wae furnishsd. If 


they repreeent an entry of the judgment sought to bs proven, then, 


an 
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uncer Stein ¥. Mayers, *55 Tli, 1¢%, sad subesquent caves, it ia ine 
valid in that fors, 

It ia the reecgnized rule of thia atete that where a 
conditional sale is sade and the vendor retsine the tities in hige 
ealf, tut dalivere the chatisl te the vendee ac se te ¢lothe him 
with apparent ownership, the bona fide purcheser or sxgcution 
creditor of the latter ie antitied to protection aa against the | 
cleim of the original wesdor. (Gilbert v. Fetionsl Cash Asgistar 
Go,, i176 Til, 288.) It is contended, however, by plaintiff ita 
error that this rule wiil not obtain shere the execution orediteor 
ie cognizant of the terme of the aals, and the contention hers ie 
that ©. P. Bililjeme, the father, knex cr hed raavon to knot, that 
the som dic not have titie to the ciane, As the osse must, in eny 
avent, t¢ revarasd, wa need not dlecurs thie question further than 
to tay that the evidence ie hardly sufficient to eustain the claim 
of such browiledge, 

It 1a @leo the contention of elaintiff in error that 
ented C. P. Willaiase dose not etand in the ralation of a bona fide 
purchneer bewceuee he ehould be deemed in law en attaching and not 
an @xecuticn ereditor, end beecavsea he wae the purchaeer at hie owa 
execution waia. Ha had ceseet to stand in the relation of en ate 
teehing crediter, and the rule that ebtaine with reapsot thereto 
dows not apply to en exegution ¢reditor or 6 purchseer st execution 
esl¢, The suthoritigs cites on the other cropogition are asrely 
to the effeot that when the plsintiff in the judgment becosse the 
purchaser at the exgoution sala, he te chargeable with rnowledge 
of irrsgularitise and srrere in the judgment enc proesedinge under 
the execution, @ principle thet has no spplicetion to tre facte at 
ber. 

It ie sleo contended that where the judgment debtor hae 


m titl« of any kind to psrsonal oroperty, the erediter capnot .- 
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_ sequire titie by levy onc os)¢@ under execution agninet such caebtor. 
‘But thie rulé doge not apply to bone fice purchaesre or exeqution 
GreGitora, especially where the oroperty cemee inte the hands of 
the debtor with the indicia of ownserehip. Ths judgsent #11) be 
cevereec and the cauee remanded for « new trial. 


REVERSED AND REMANDED. 
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LEVITAN LUMBER COMPARY, ie 
| & corporation, 
Defendant in Error, 


) d 

Error to 

| ve. ! ? Mwnicipal Court 

- of Chicago. 

MAX YEGENDORF et al., - 
Plaintiffs in Error. P 


191 1.4A.454 


ER. PRESIDING JUSTICE BARNES DeTIVERED THE GSPINION OF THE COURT. 


ee 


Taw statement of clialm filed by plaintiff telow (de- 
| fendent in error) wae for "465.15, the current market price of 
ljuaber dgiivered to a building of the defendent, Wax Yegandorf," 
| for #hich it *ae Sileged both he and one belomik, hie contractor, 
promised te pay. _tigendor®%s affidavit of defense alleged the coote 
vere not OEROTEE OF a¢livereda to hig but sold ie Hetonik, hig ¢con= 
tracter, and that he naver so promised, 
The record of the procesdinge at thy trial had before 
the court eithout » jury ie designated ¢e a "statement of facte," - 
| but is in the form of a etatement of the svidenc«s, certified vy 


the court «6 all the svidance hears at ths trial, Ws ara aeked by 


EE — 


counss1] for defendant in error to disregard it on the theory thet 
| we may infer from an sxaminstion of it that it doses mot contain all 
the evidence, We find nothing in it that justifies euch an infere 


. ence. In form it ia a coawon law bill of excepticns and aete 








forth what purports to be the eubatence of all the material evi- 

dence. If onything material wae owittsd therefrom,it dces not 80 
appear, ani defendant in error couid by timely action have raised 
the queetion below and haves eeoured a completes bili of axcsptions, 


if this is not. 






The recerd presents for ovr consideration nothing 


t whether the svidence was eufficient to aurport the co 
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finding and judgment. 

@hiis plaintiff in error argeuce thet if « promise wae 
made it wae invalid unter the statute of frauds because not in 
writing, the question dove not eppenr te heave been raieed below, 
and, therefore, wili not te considered hare, 

Nor nesd we goneider whether the proof was sufficient 
te setaviieh an criginal promises. It “se conflicting on thet point. 
But the judgment muet be revereed for the entire abegnce of any 
proof fixing the amount of ilability if there wre one, 

There was no proof whatever of the quantity, quaiity or 
Waive of the lumber delivered. Thers wae no contention thet a 
price ese agreed upon, The statement of claim itesif ie rredicated 
upon a promies to pay for eertain lumber at “the current market 
price"* which there wae no attempt to prove. It is unnecessary to 
say that auch proof could not Ge eupplied by merely ehowing ths 
amount of the bill entered om plaintiff in error'e boeke., 

The jidgment will be reversed end the cause remanded 
for a new trial. 


FSVERSED «RD SEMANDED, 
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B. A. THORPE, 
Defendant in Error, 






) z to 
Ve. ) Municipal Court 
: x\ ) of Chicago. 
CAMERON-SCHROTH COMPAPY, ) 
& Gerporation, 7 


Plaintiff\in Error, 


\ # 1 9 1 es 4 5 5 


\ A 
MR. PRESIDING JUSTICE BARNES PELIVERED THE OPINION OF THE COURT. 


This wae a suit for vrceker’s commiesione tried before 
the court without a jury. It ie based upon the claim that pleine 
tiff, Thorpe, was the procuring cause of « isase of certain epace 


or roome to one Reuter by defendant, Cameronefchroth Company. 





| Both Thorpe and another real estate firm, J. J. Har- 

| rington & Co., wers suthorized to procure a tenant, and both pree 
sieieh Saentox*e name to the defendant as a prospective tenant, the 
former by letter Sf January 7, 1913, and the latter by a letter 
dated January 2, 1913, seach ssking in hie letter to be protected 
as to commissions in case a lease wae effectec, In a letter of 
January &th, acknowledging reesipt of Thorpe's letter, 7. A. Cane 
eron, the president of defendant, said, "Be will protect you in 
this matter." About the middle of Februery, shortly after the deal 
Was ciosed with Reuter through the firm of Harrington & Co., 
Camsron received s bill for cowmieeions from Thorpe. Thereupon he 
srote his agente, Harrington & Co., thet in looking over his files 
he bed found the correspondences with Therpe above referred to and 
that he had overlooked it in negotiating with Harrington 4 Co, Ho 
special reference sac macs to the fact he had aleo overlooked the 

| eaid letter previously received from Herrineton & Co. 

The court gave undue #sight to these iettere, saying 


at the close of the evidence, "These letters make out a case for 


" plaintiff," thus avidently construing the promise of proteotion i> — 
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the lettsr to Thorpe ae an unqualified promise te pay him the com 
miseions in cave of a iesse to Revter, regardlses of «hether he 
Was the procuring cause of it or not, and porhaps the admiseion of 
Cameron thst he had overlooked the letter containing such promise 
served to strengthen that viex, 

But the tranenction and letter will bear no such con 
struction, nor #as plaintafi’s statement of his cause of action 
framed om such thecry, tut rather on thes theory of having sarned 
the comiseions by vrocuring a tenant. 

The preponderance of the evidence, however, is against 
his contention. He appeers to have seen Reuter cnly on ons oF two 
occasions, but did mot follow the matter up, giving 4s an exeuse 
therefor that he was induced to defer further efforts until doe 
fendant secured, ae it planned, a new isase of the building. Thie, 
if trues, dose not juetify hie claim to commiesions. But the rec- 
era ehows that Reuter wae net induced to close the deal untii cone 
sideravies tins after defendant had eecured a new isase, 

The saben’ also shows by a clear prepondersnce of ths 
svidenes that not only were the effective negotiations and arrangée 
ments for the isace conducted by end carried on to compistion 
through Harrington & Co., there being various confersnes between 
their agent and Reuter, ae "611 as with Cameron, raspecting the 
vexious detaile of the deal,- ths space to bs taken, the division 
of it into roome, the question cf réeveire, the amount of rental, 
ete.,~ before the desi was ectusliy concluded, but the record 
GCisarly shows that Reuter's attention wae firet Grawn to the bulide 
ing by the acent for Harrington 4 Co.,and some days vstore Thorps 
amdeavorea to enlist his interest. 

Thorpe eauld not juetly claim commiseions unless he 
Wac tie procuring cause of the leses. The preponderencs of the 
SVidence showe Aa wae not. He cannot om this record jusatiy claim 


either to have bean the first te eubmit the property to Reuter or 
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to heave done any of the things which actually served to tring 
about the deal, On the contrary thoss thinge were dong by 
esnother broker, Keving put the matter in the hands of several 
brokers, defendant, in the aosence of any epecifie agrearent 
otherwies, wae otligated to pay commiesione oniy to the ons that 
wae the procuring cause of the isase. It paid them to Harrington 
& Co., ana the record juetifiese ite courses, The judgment will oe 
reversed, 


REVERSED. 
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FINDING CF Fact. 


We find thet the Gefendant in error, &. A. Thorpe, 
was act the procuring caves of a2 isass from plaintiffs in errer, 


Camsron-Schroth Company, to G. 4. Reuter. 
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3. T. SILLIAHS and BD. HL SILLIAvS, 
acing businees az FILLIANS & CO- 


/ 


PABY, ) 3 
Appsiless, 7 
¥ Appeal from 
¥8. #) ®unicipel Court 
/ ef Chicage. 
Jd. B. FLICE co“eTRUCTIORN COMPANY,» 
@ eorporatioa, ps - } 
% Appeliamt. ) 


P 


=i. 1911.A. 467 


#R, PRESIDING JUSTICE BARNZS DELIVERED THE OPINION OF THE COURT. 


Appelient, J.-H. Flick Conetruction Company, baving 
a contract for conzetruection #crk with 4 railroad company, auciet 
er portione of it to a fire, shiek, fer brevity, %@ tna rs- 
far) ‘to as the Petereon Company, and the latter in turn sublet the 
Bork to appeiiges, Under the comtract fatveen acrgiiest and eaid 
Petereon Company, entered ints august 4, 151:, the work waa to be 
finished by Cectober 26, 1911. Aprelless began “ork under their 
contract sbout Septesber 7tk. Ae it proceedsd, appeliant com 
plained tc appeliiees of the littie progress wade and apreliess com 
plained to <ppellant thet the conditions under which they hed under- 
teken the work had been changed and that they were incurring iceses 
by rescon theraof, Ths Peterson Company wae to oBy appellesse 177 
a yard for moving dirt snd «ere to receive from appeliant i9;¢ a 
yard therefor. After esveral guxchanses cf complainte, && afors- 
said, between the parties hereto, & ce nvsreation was had aometizes 
in Novecber between J. HE. Flick, preeident of apreiiant, and J. T. 
Williacs, ons of appelieza. Testifying to the satter, Wilidane 
claimed that hie fire wae about to abandon ite contract with the 
Petereon Company and that to induce apreiises te regain on the job, 
Flick said his company *ovld sere good their loeses to the extent 


ef the difference between what they and what the Petereon Company 
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ers to be sllowed for removing the dirt, nawely 2)¢ a yard. Flick 
adwitted that he mede euch an offer but ciaime thet no arrangesent 
therefor *as consummated, snd it acpeare that the contractual req 
istions between the several rerties remained unchanged; that ape 
pellises continued to work under their contract with Petereon Com. 
peny, and whiis they were psid therefor by epnellent, the payments 
Wars eo made pursuent te the Peterson Company's order, and sere 
based upon senthly estimates <f the rork done prepared by the rsiie 
road company's engineer. Fiick claimé that when he made such of- 
fer to J. T. Wiliiaws, the latter eas tc sse his brother abeut it, 
and thet on Boresber 17th, about a seek afterrards, they care to 
his office and reeumed discuszion of the subjects, but that there 
a2 no actual agreement made until December 26th, and thie euit 
eeeme to be predicated uron an agregment mada st that time. Appele 
leee* etatesent of claim is as folloss: 

"Pisintiffe' claim ie for #700 for eetimate for dirt 
work done in filling and grading, and £1500 for the loes suse 
tained under their eral contract entered into chortiy prier te 
December 28, 1911, sat which time plisintiffs end defendant agrsad 
that the plaintiffs were sustaining less by reason of the fact 
that the werk to be done fas not ae represented and at which time 
pleintiffe and defendent also agreed on the sum of $1500 as be- 
ing the loses sueteined by reason of misrepresentation of said 
work, *hich lees the defendant agreed to rey the piaintiffe ana 
$370.12 for ten per cent. of setimate held back snd $64 for 
curbing, making a total of $2834.12." : 

At the trial the last item wae eliminated and the act- 
wal amount of the firet ites waz shown to be $498. The verdict 
and judgsent sere for $2368, svidentiy including the cisim for 
loeses, the amount heid back and the actual sum of the Deessber 
estimate, viz. $498, 

Is ite sffidsvit of merits, aprellant eseciricaily 
denied each snd every alisgation in acid etetement of cieinm, but 
Flick testified that in the conversation of December 26th, at *hich 
the parties to the severni contracts sere represented, appeiises 


etated that their losses =sre $1590, and that he eaid, "2 «il! nen 


you ® proposition. I will give you $1500, I #111 aseuse 611 your 


soi ts Seay é a =” ‘csanen axle td ‘gaiveoey x a0 bevel Le od 63 wrew 
dasaeyneits ‘ot Sed? #@¥eio se Se od ‘ou ‘oti et vcs pod rnaba 








Se RT ae 


iter éay GS Bibs 25 esob dso eit Ss" vedénites (Utisos oe eeex 
te dou weed oA waaie pail? “yatete fot te | reenigas “' yanqaios | 

me es saeco Geareed eid ‘esa 6? cee xextut ens ~geeetiie: = eid 
be. “peas <add ontaeterte tees o Seoda arte resacvot ag eid ei 

: exeiit Fea ‘dud erostses wat te _getesuoal Séauser bon eaitre aia 
“Ste apse one eater 3idneoed ites bien apatore tautog Ga sae 

sf ‘aoge betanibery” J  eaeee 
rot —sanecead. as si. aateis. 42. sgeete ais” 


ae) eee 


Ss ee 


















alsayk’ ‘eae 3 a wa ‘eta Hag met oT 


ib ae eFigtoes eS ee | tat aE ately setatgat cote 
ae. G55 sit get” COSTE bas agra: + 

- oes “icae. E682 Spsedae :: laartene: f 

hee chhighes Tite Wit Sgatots “s ue ee 


ex aa Se ‘aeneey 4S weOl gate) 
Reis teity fe S62 bainekervats ps Stil coxph ote 
mis Se OBIS 25 ac es? BS beeige cals Prabdstet baa’ oY 
Se eu NS: nes Shcetes ieee ea Roe pepper Penlsieva-ae 
iris pais Set he, a tanbabieb ede 


+ oh be aa? nips eid teid Lo: Se rs vier ar totee ead ja: 
a asad eft? ee eer ‘tee aw wa ‘York oe sais 





“yocea mente te sasiie ye weenie Vesaerits at a , 
ae “teh “te. ts energy: hiss ad ghee Se tere ame, . ce 






eiae ‘Liiw FR Dees oe #903. fis load pod ‘easeok oss. toia: ‘pegags 
aucy (ia éacwas (if ¢ ee a jee + ia 2 ack ee 


setivatee. You pull off the eork. ¥s #111 complete it cureeives"; 
ahd at the sams time the representative cf the Peterson Compeny 
agreed to give back to appelisnt the “margine" (or prcofite on ite 
contract) that appeZiant had peid it. Expleining «hat he seant by 
S6euning e¢étimates, he said they vere statements by the reilroad 
compeny of the amount of werk done by the contraecter exch month and 
_ that bs meant that appeliant "would taka them end keep thea.* 

While in ite rlesdinge appellant practically denies 
making any contract at ail, in ite défense it virtualiy admits a 
liability to the extent of #1500, a sum admittedly talked about on 
Becerbsr 26th, 

Wa ehali take up the aseignacd arrere in the order 
arpusa,=- first, that the court erred in refusing te eubmit to the 
jury the questicn sa te whether or not a waiid contract hea been 
made by the parties on December 26th, 

Apreiises rsiied entirely wron sn oral agre2went made 
December 26th, and appellant admitted that there wae an agre¢ment 
made at that tine. The diepute wae merely as to ite terme, aprei~ 
lees claiming appellant agreed to pay $150G for their losses and in 
addition therete the cther epecified items, and anpeliant elaiming 
the $1500 wae in full aettlexent of everything. The question for the 
jury to deterains, therefore, #26 not shether their minds eet in an 
acresment, but what were the terns ef the agreement made, ae to 
whieh the perties had different recollecticne, But it dosa not foie 
low because their reosilectians differed their minds did not aeet. 
The contract being oral, it necessarily reeted in their recollections 
and these of zitneseee present when it wae entered ints, anc ¥6 
think the evidence relating therstc was such as to present for tie 
jury's determination, not a dispute «& to whether 4 contract was 
uSd3, but what it wee, beth parties agrssing ona wae mace, Henes, 
w¢ do not think the court erred in refucing appellant's request to 


instruct the jury to tha effect that there was no valia contract 
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wBRises the winde cf the partizs met, The inetructicns given cov- 
ered the meteriai pointe st issue, The jury were told in eube 

etexce that they vere to determine from the evidence what the agrae- 
| tent sctuslly was,- *hether the $1500 eae in full of all cleims 

anc dsmancge Sstween the parties, cr xhether ench amount *ae merely 

to cover the losses; that if they Deileved the former, the verdict 
should bs limited to that amount, but if they believed the latter 
ang that the parties intended that in addition thereto epreliees ere 
te receive the Dacssber estisate and what wae held back on praviouée 
@etinates, their verdict shoulc ts aecordingiy. 

To these instructione arpellent took excertion, cialis 
ing the jury were not permitted to find the entire iesue in favor 
of defendant. Ae arpeliant rractically admitted liability to the 
extent of $1500, the only gussticn left for the jury wee *ebether 
appellant agread to pay the other items, the smouste of shich were 
net in dispute; ané without any epecific inatructicone that it #ae 
requisite te a contrect that the minds of the parties should meet, 
the jury evidently so understosd, for in regly te @ spseisl interro- 
getery as to viether BD. B, @illiame underatoeod the sreposition meds 
to him by Flick in the eonvereation of December 26th the sare as 
Flick undereteod it, they anawered, *"Yea.* 

Aprellant next arguee that there eas srror in the ad= 
mission ei evidence as to the asnner in #hich appeliess did their 
work, ss to changse in conditione «hich resulted in their iceses, 
and as to lsttere sritten and convereations had prior to December 
£66R. ®e shall net review these eattere in deteii. Many of them 
tended to explain the circurstances under which the partise ast and 
entered inte the egreement and tc give varity to sppeliess* version 
of it. Some of the testimony ves ummecescary to sich considerations, 
but, after a careful raviex thereof, ve do mot think it tae euch 
as to prejudice or mielasc the jury, for there #36 no contention on 
the part of apveliess that arpelient wae lisble for appeilees* 


leasse or for such setimates, sxesrpt upom an @xXpreet promies te 
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pay thee, and the jury were xc inetructsé. They suet have under- 
stood the cnly purposes of the proof saa to shoe thet eppelises 
actualiy ineurred lozees to the amount claimed; and in visw of 
the disputs, the previous conversations and isttere relating to 
the subjsect-mattere under discuseion at the time of the apreenent 
tended to support appellees’ version of the serssxent. 

Appellant next argues that the court erred in inetruct-e 
ing the jury "that while the iaw requiree thet the minds of the 
parties ehsil aset in order to conetitute = valid agreement, the 
ia® dces not require thet the parties shail afterwards remeaber or 
testify to the same thing in order to show such ceeting of the minde,’ 
and aiso in instructing thee, in subetance, that if they believed 
the winde of tha parties actueily met in en asrsement to pay pisine 
tiffs $1500 for the loesee, the defendant could not thereafter avoid 
euch agreement by stating, *riting cr testifying to a different 
#tate of facte, but the jury should take into consideration ail the 
testimony and evidence in tha case and detersine from & preponder= 
ance therecf what the agreevent between the partise sctuslly ses, 
ana render their verdict accordingly. The error relisd upon is in 
waking speciai referance to the dafandant. Tha inetruction ie not 
fortunateiy ainiiog (4% relates to the dsfenee apecifically made 
that the minds of the parties could not have met because Plick's 
teetixony and recollections aifisred from thet of plaintiffe. ¥a 
do not think the concrate srplicstion thus wade of the abstract 
proposition that ome way not defeat hie own contract simpiy by say- 
ing that he hae a different recollection of ite terze, should be 
rapvarded se reversibie error. 

Aprelient's laet contention ie that in no avent could 
there be 2 recovery on pleintiffe' evidenca for more than $1500. 

In auppert thereof reference ies made to certain ezpreszione by J. 
T. Hiliiawe in hie testinony to the effect thet on December 26th 


they sere talking about nothing except iossee, Fhen the context in 
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Sbick thia testisony appears ia cloesly examined, it dess not avpear 
to conflict sita sppéiless' sther evidence as to the agreesent. In 
faci the jury may #¢1]4, bave concluded from Fliex's ofn testimony 
saying Bis firm would ‘sesume the @atiwates' and from hie use of | 
the Gaes ianguagé in & letter sritten tee days after the conference, 
thet apesilant was te cay appelises what the Peteraon Company had 
+0 pay thes on the estimetes. Inssmuch ae in eaid ietter he recoge 
mized the sbligation of apveliant to vray the November estimate and 
eubesquentiy paid it, it i# a littie difficult to secept is cone 
struction of the words “assume the setimsies.* Hie conetruction 
ef the ord "ausume” ie utteriy at variance with ite cafinition and 
use. Construing it se ordinarily uesa, we find support for aprel- 
iseg’ veraica of the agreement. In view slso of the rnet thet the 
Pstereon Company was repreeented in the eonferenes at which the 
agrecuent wae wade and agreed to surrender to apreiiant the margins 
er profite on ite contract, there can be little doubt that appel- 
jant's ~romises te aseume the estieates Was a cromies to pay appel~ 
iees ail that would be due therson from the Peteraon Company, and 
that such amounte were not ineluded in the agresmant to pay tas 
$1500, The evidence aleo tends to ehow that previous to the entry 
inte such agreement, aposlliess vers induced to ecntinue the work 
upon an understanding or expectation that somes such agresment would 
wultisataiy be sade, We find no revereible error in the secerd and 
think the judgzent shovic te af firmea, 

AFFIRMED, 
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EDMOND GORMAN, Administrator of 
the Estate of DAVID AIREY, decd., 
Appellee, 
Appeal from 
VS. Superior Court, 
Cook County. 
SOUTH SIDE ELEVATED RAILROAD 
COMPANY, 
Appellant. 


Lesa 


4 
2 
. 


MR, PRESIDING JUSTICE BARNES DELIVERED THE OPINION OF THE COURT, 


This suit was brought to recover damages on account 
of the death of David Airey, a boy sixteen years old, who was 
killed while a passenger on one of appellant's cars. The train 
was moving north on elevated tracks, which, near the place of the 
accident, turn from their northerly course east and then within 
one=jhalf block suddenly curve again to the north, The boy was | 
standing on the front platform of the second car and had been stand= 


ing there for many blocks. The sides of the platform were enclosed 
by iron gates about six feet high, Along its front edge were four | 
upright iron stanchions supporting the canopy, one standing in each | 


corner and the other two between them. The space between the two 


in the middle was left open for passage from one car to another. 
From each corner stanchion to the next stamchion towards the middle | 
Was a railing about "waist high.® The base of each stanchion was 
about 14 inches from the platform. At the time of the accident 
the boy stood near %he left corner stanchion and railing, fronting 
towards the rear platform of the first car which was like the other 
in construction. 

As the train moved around the curves, the relative 
position of adjoining platforms was, of course, almost constantly 
changing. As the Zirst curve was taken, the left corner of said J. 


rear platform necessarily swung away from the car behind, and, as | 
SOND Ran ay eee 
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the next curve was taken, the other corner swung away, bringing said 
left corner back by a sudden, jerky and irregular movement, in the 
course of which the west corner stanchions came within five inches 
of each other. During that movement the boy's head was caught and 
crushed between these two stanchions. 

The case was submitted to the jury on two counts of the 
declaration, the first charging the defendant with negligence in 
failing to give Airey any notice or warning of the danger of his 
position under such circumstances, and the second charging negli- 
gence in failure to provide a guard or device so as to protect 
passengsrs while thus standing on the platform. There was some 
variance in tha testimony of the witnesses as to the exact position 
of the boy at the time of the accident, but in the main the evi-e 
dence tended to show that he atood leaning against the stanchion 
with one foot pushed through openings of the railing just above the 
platform. 

The amount of the judement was $3,000, Appsillant asks 
for reversal on three grounds,=- (1) that there should have bsen a 
directed verdict for defendant; (3) that deceased was guilty of con- 
tributory negligence, and (3) error in modifying and refusing in- 
atructions. © : 

The firet ground is based upon the claim that the proof 
Was insufficient to show negligence as charged in the first count 
and that defendant was under no legal obligation a3 charged in the 
second count so to encloss its car platform as to prevent dsceased 
from assuming the position in which he was injured, As to the last 
claim, it is sufficient to say that whether such a duty existed 
was, we think, a question for the jury. It was so held in a case 
where the question arose whether it was the duty of the common car- 
rier to provide euards at windows to prevent passengers from ex- 
tending their arms outside, the court saying, "If tae defendant 
chose to operate its cars so close together as to be dangerous for 


passengers, it was a fair question for the jury whether it ought to 
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we Gam 


have provided screens, netting or bars, or some other applience, 


, 


to prevent injuries." (Pell v, J, P. & A. RR. Co., 838 Til Slog, 
iv) hat there was danger to deceased while standing close 
to ths front rail cf the platform near the corner stanchion wien the 
train was making such a curve, if his head was even slightly pro- 
jected over ths railing, is apparent from the circumstances above 
stated, Such danger might not be known or apparent to one who had 
nevar observed how near the stanchions coms together in such move- 
ment, but the company was chargeable with knowledge of the fact and 
the consequént danger, and if it vermitted passencers to ride on its 
platform where they might be exposed to such danger, we think ite 
duty of exercising the highest dseres of care consistent with such 
means of transportation and practical operation of the read requir- 
ed it to give notice or warning of such danger. But no such warn- 
ing or notice wes given, Ons of the company's guards was present 
and knew that the deceased and other rassengers were on the plat- 
form, and might be exposed to a danger of which they might not be 
aware, and in the absence of anything to give them notice of it 
whether he should not have warned them was a question for submis-— 
sion to the jury. The court properly refused to direct a verdict. 
Whether thers was contributory negligence was a question 
of fact and not of law. Appellant relies on testimony tending to 
show that the deceased was looking downward into the street and 
that the stanchions caught his head back of the ears,thua indicat- 
ing, as claimed, that he had pushed his head forward’and in front 
ef or around the stanchion. The testimony relied on was by no 
means conclusive, and the entire evidence was such as to require 
the jury to determine therefrom what his actual position was, and 
whether he was guilty of contributory negligence in taking it. 
After a full examination of the evidence, we are not disposed to 


disturb their finding. In arguing that contributory negligence 
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was @ question of lav, appellant cites authorities from other jurise 
dictions, at variance with thoss in our own state with respect to 
similar facts, (See the Pell case supra; also Peterson v. E. A. 

& S. Trac. Co., 238 id. 403.) 

As to the instructions complained of, the court modi- 
fied one and refused two that were defective in that they were | 
predicated upon the wrong theory of ths first count of the ceclara=— 
tion. They limited the jury'’e consideration of the question of ap= 
pellant's duty to warn and give notice of the danger to what was | 
required of the guard in that respect. The declaration contained 
no spscific alissation with reference to his negligencs, It was 
broader in its charge of negligence and breach of duty, and there- 
fore the instructions, as presented, wers likely to misicad the 
jury by such limitation, We do not think there was reversible ore 
ror in the case. | 


AFFIRMED. 
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| WR, PRESIDING JUSTICE BARNES DELIVERED THs OPINION OF TRE COURT. 


PAE eT 


Bind a northbound car etenging on & paraiteli traces on the north ; 
gide of SOth etrest. At that tings the care atopped after instead 


. of before Grceelag the atrest, a 


lights in the care ené along the street. Piaintiff's only witaess © 





jeet for defenasnt were tha comiuetor ond four #itnesess who 


This appesi ile from @ jucpment for $4,050 recovered by 
appelles in an action trought against epraliant on seeount of the 


death of sepelles'sa intestate, Patrick Tracy, whe, #hiie ercaging 


& etrest, #ce struck and kidied by one of appeliant’w cere. 


The grounde of negligesnes charged are that the car sae 


run at & etrest crossing (1) st a bigh and dangerous rate of epeed, 


(2) #ithert ringing « bell er sounding «@ gong, and (5) #ithout 


properly locking ovt for peisetriane «ho wight be cressing the 


>» ’ 
etreet. Thare #22 20 evidence in wypport of the iaat eteted ground 
escept what related tc ths ether eharese. 
fracy tar going wect om SOth etrest, the car south on f 


> 


Etete etresst in Chicsecs. Be cawe in contact with the satreas 


A eouthesst corner of sald southbount car just oa be etepped from co= 


xe 
Ll 
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The accident haposned juet after derk, but there sare { 


to the scoigent wee Mra. “ard, # women who at the tine wae ebout e 
an “arm's length” behing Tracy «nd four or five feet back of the 


northbound car, cidway between ite tracke, Testifying on the 
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the eccicent,- the eotorman, t*o passengers atending im the front 
Weetibule of the Gar, an & padeatrias walking aorth on the west 
side of State street. : 

AS te epesd, Bre. Ward testifies thet the car “wae 
gsisg ia « turry,* “wna going fast"; tut naither expression, e 
seid in Roberts v. Chicsgs City Tuiiway Ca., 28% Til. 286, conveys 
any definits ides “when act stated in Gomparigon With tas orainesry 
rate of epesd or weese cefinite eicndaré,* But sues testinany | 
BSe SV8h ises Walus “Ken concidered in sonrsetion with ater eppore 
tunity to fore any dafinits idea. In ber position vehiad the 
Borthcouns car, she neeseesrily eau tua wovenent of the approseb- 
ing car for only «= few feet ond for & cumperativeliy shart tine bee 
fore it struck dscessed, She cuowlid not remenber how much of it ehe 
#36 during tha interval of ite cowing ia sight and etrikizg his. 
But defeniant’se vitaeeses hud «© aweh better oprortunity te judge 
ef the epeed, Four of them were ob the car and ona in « position 
on the etreet to ese the car ac it appresched and aede the crose- 
ing. The latter deserites the epeed sa “mediun epsed,” the metor- 
pan ce fives wilee dh hor, ene of the passengers ae °haif apesd® 
euc the cther end the conductor eai¢ the sar See siching So¥n Ge 
it appresehed the eressing. The comiuctor testifisd te giving ® 
Signal wefore reaching SUth street for » etap on the scug$h sice 
of it, «ni the ecterwan to shutting eff the pewer and "coseting® 
after receiving tie signmei and te appiying the suergahey traks ae 
eo0n ae Tracy seme into his view, Tks car stepped sitbin 35 te 
3S feet frowm ths point of eoliision, about the Giuienecs, Sc tee~ 
tified to by the estoresn, 1m thich « car running five miieze sa 
hour cen be stopped by the amerceney brete, This circutstancs 
eupporte defendant's evidence ae to the speed and that tae ose 
ae slowing doer se it spprosched the ercesizg, anc te far wore 
eouvincing avidence on the eedject then the mere opinion of ire, 


Ward foreed under unfavorsbie circumetansces, The oniy srvidenes 
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bseides her indsfinite stctemente relied ween by rlaintiff to show 
@ bigh or aangerovue rete of ecreed wae the equally indefinite tacti- 
mweny that &£ the car wage the diatencs it ses to run on echeduie 
ties, ifa average epead would be neEréer e¢ichtesn miles an hour. 

But thie evidences is te our sind of iittie value in view of the 
peeitivs and coavincing svisaencs thet the car wee slowing down prae 
paratory to etopping at the crossing. Bot oniy, therefore, ie 

ths preponderance of the evidence agezinst the centention thet tha 
Cer was Funning «t+ a high and dangerewe rate of apesd, Out tists 

| is very elight, if any, evidences that isgitixetely tends to gup- 

4 port it, 

Ag tc the ringing of thes deli, plaintiff's sitases tede 
$ified that none eae rung, On the contrary, tie teetiacay of 
Gefendent*s five «itaeesee tends etrongliy to show mot onmiy thet 
the bell wos rung preparatory to «toppings om the oppoaite ide of 
the strest, but continued ts ring whiie paesing the other ear, ena 
thet the exergency ring *us given ae econ ae Treey could bs egen 
ead rung eo lewgiy*®ee te attract the attention of the “«itness on 
the strest enc caues hie tc shout @ warning cefore decassea was hit. 

i. Sn thie Guéetion 4iso, *# think, the ovidenes which we need sot 
2 eet out in deteil preatiy prapendsrstes against plaintiff's cone 
tenticn that ao tell wae rung, 
Fut not enly does the evidence :rapondcrate ageinet the 

. pinintiff on the quection of defendant's negiigence, but on the 
Qusetion of exercive of due care cy deceseei. 

; It eppeare that Tracy anc pisintifi'ts sitnees, ere, 
Ward, @tao6 close te the track *shils the aorthbound car pasasd and 
Came to a eter, and then paseed behind it, Treacy being « iittie 
abass. If the ietter levked st 211 ts aes vasther & car *ae ape 
proaching on the trecvke be ee about to ercen, it eee shen it wae 


toe ists. The distance tetweca the bodies of the tuo cere be they 
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Peséed sack other wae about twsive or fourteen inches, From the 
horthbound tracks, thsrefors, he hed only ons or two steps to take 
to be in danger, Living in Chicsags, he suet have been femiiiar 
with thé conditions from which euch danwer ie ar parent. 

Thers is eee dovbt shather the moarthbeusd cag hac 
eterted up befcrs the collision, If it had, then be had a better 
6brortunity to ses the eaprronching car. If it had not, then, 
etancing om the inzide rail of the northbound teaeck, four fect 
back cf tha northbound car, arout the pesition in which pisintiff's 
Omiy witness pute hie when she firet ser the arrrosebing ‘esr, ne 
eould, aw shown by demometrative evidence, have sean cone-heif of 
the front ef ths car 43 feet seay, ani ohe, sidvay dDetwacn the 
Rorthbound tracke, could have asan that such of the ear 1?-3/4 
feet axey. He was bound toe know that oniy ons or tee stepe lay 
Setween hia and the goint of danger in cone 2 Gar 4ee zbOUE tO 
fase, that cara were Trequentiy puecing, that a¢ coulé atop mors 
quickiy than tha car, howevar elowly it wight be going, ani that @ 
soteoretn couid aot ses hiz before ke eculd eee the car, The @vie 
Senhee tenis to show thet be agved on in evident disrécarc of any 
@amger until aieost the sorent of colligion, shen, ia bie confusion, 
he wade «¢ lunge to eroes ahead of thes oar, The resi queetion is 
whether under euch cirousetancee he wee exquerd from iovkiag, aad 
be &oparentiy 444 mot lock until teo lets. 

Appellant urese that the question of eentributory pepe 
Ligeses in euch clronestanegs is one of inv and cites the recent 


decision ia the Bobsrte case, suppres, oni e¢versi desisione of thie 


ecurt and from cther aietes, 


The Robsrtg cases may be differentiated from thie in 
thet there the party Eilied attempted to eross 2 4irest betesen 
to approaching care than both «ere in plisin view. Sat in meny 
of the other oases cited, «here injury or death reauitec from 


peeting tehind ome car end in froat cf one moving in an oppceite 
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girection on on sdjscent pearaliel track, the test veually =ape 
piled eae whether the conditicne an¢d cireemstancee were euch se 
woula excuses the fsilure to look, and, *bsn not so regarded, this 
court hee revereed the judgesnt with = finding of facts, 

In Ghngeorgs v. Chicacs City Heiivay Co., 177 Til. Arr. 
1M (affireed in 259 Ill. 454), we ssid, "In our opinion = psreon 
passing behind one car ané in frent of another at se strest oroce= 
ing owes the duty to look befere stepping om a paraliei track, end 
that failure to do so ig centributery negligence,” and ~e there 
@ited the following cases presenting o simiier state of facie: 
Burke v. Chicgaso City Ry. Cs., 153 id. 388, Von Holicnd v. 
City Ry. Se., 148 44. 3°; Brown v. Chieage City Ry. Co., 155 td. 
434, fo these cases any be sided Hsely, Admr., v. Chicero City 


Chiescs 





By. £o., i67 id. 524, and Bingsr ¥. 





Cy >e) City R . So., 175 dGe 


S03. In ssch of the cases so cited injury or dseth reeultedc at 


ae | 


@ etrest crossing to ome paesine behind ons ear and in front o 
anoth<r goVing on a parallel] track in the opposite dirsction. In 
eoms cf thea the party knew the car wag arcprosehing, in othere he 
4iad not, but failed to iook at ali or in dua time. In seach the 
judguent eas reveresd without resending the cause for & née triai. 
We are unabis to differentiats this case from ther in principis 

or &e@ to the seteriai facts. Shether or not the fallure of de- 
eeszeed to look in thelireetion from which the car wae approaching 
#e he emerged from tehind the northbound car wee negligence per gs 
in lex, it certainly xae, under the circumetances discloesa by the 
¥Yecord, nsgligance in fact. It was usslesre to look when ths 
aenger covid not be averted, and we find nothing in the circus 
stances thet excused deceased from looking, eepecialiy sfter he got 
to a point where the aprresching car see visible and sefsty was 
etiii poenibie. It would have teen negiicenes to assume that 
because the car be woe peesing obstructed his vision tovarde the 
north a car sould not be coming from that direction, and sven 
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though a gong e589 not soundsd, we qusetion whether, in vies of tae 
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fact with which he wee familiar that cars were likely to pass aay 
tise, one in such a position would be sxeuaed in reiying soisly 
upon hia hearing. However, the prerendersnes cf evidences shows 
that the gong ase Guly soundes. Fs think there sas a complete 
feiiur? to prove the @xereiee cf dus sctre by d¢catesd for hie own 
eafsty ae alleged in the deciaration, The judgment iii be rever- 
@eGd with a finding of fact incorporstad in the judcaent of this 
court. 


REVERESZD WITH A FINDING 
oF FACT. 
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SBE = 2UGES 
FINDING OF PACT. 


We find that appellee's intestats, Patrick Tracy, wae 


guilty ef negligence shich contributed to his injury ana death. 
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HEPRIEF RICHTER, } 
oe in Errer 
Errer to 
Cireuit Court, 
Pi Geek County. 
VILLAGE OF el } 
Defendant. ae Trror. } 
i 9 of. Bowe & = 4 5 
uBR, JUETICE GRIDLEY PELIVERED THE OPINION OF THE COURT. 


Hermins Richter, a womear about 55 years of aze, brenught 
an setien in the Circuit Court ef Cook County, on July 2°, 1210, 
againet the Village ef Hsywecd and John ¥. Barker, defencants, 
to recover damagee for personal injuries suetained in conae quence 
of her etepping inte ar unguarded hele or excavation at the streat 
orcesing st the southeast ccrner of Tenth avenue and Tixth street 
im eaid village om April S7, 1510, about 8:30 ctelesk in the evaen- 
ing. On Jume 17, 1916, she cavesd to be served on the Village a 
written notice, M compliance with the statute, in which it wae 
Stated thet she wae injures at eaid tise “by reaceon of the ucfee- 
tive and unsafe condition cf the sidewalk ani treet at oF haar 
the southeast sermer of the intorsection® oc? eaid atreet. The 
46Gleration consisted of three counte. The fires count aliaged 
in substance that the Village maintained and controlled said 
etreete and allewsd the defendant, John % Burker, to tear up ans 
excavate eald etreete at or rear their intersection, that en April 
87, 1910, plsintif?, while 2 pedestrian anid in the exerciae of due 
care for her own safety, fell inte « certain hele er @xcavation, 
ef which the Villege bad knewledze or in the exeroive of reasonable 
@are could have had knowledge, and which hele or excavation was lo= 
Gated at or near the interesction of paii streete, and that because 
ef said fall, occasions) by the negligence ef the Village, she 
@praincd and dieloeeted her leg, ani her opine wae injursd, snd 


she wuffered permanent injurice, ctc. The secon! count chargeu 
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that the Village sevlicenti.y peesittes ssid hele er exeavation 
“te reraizn im en utiguaerdec cqoncitien.* The third aewet sliezed 
that the Village negiigently ellewsd suid Kele or excavation te 
Be there "“wsithout placing any earning of any kind® at cr sear 
the please. Tie Viijlese filed « plies of tac general ivews. The 
@ause wes trie?’ tefere « jury. Durins ibe trial the svit wae 
@iesieooa a4 tc the defeniant, Jokes 5. Surker, The jury return- 
ed » veréiat finding tie Viliage met guilty. Judgeent wae en- 
tered os the verdict, January 27, 191%, sRich judguent the plain- 
tif? oy thie writ of errer ceske te reverse. 

Fents avenue i4 4 nerih ami ecnth cireet, ang Sixth 
Street is ag eat and west sireet, inte reeeting Tenti avenbe at 
Fight angles. Plaintiff’ tectified im aubatcncs that he lived 
at Fo. G10 Fisth atreet, shich i om the south ejae of tae atreet 
uboest 60 feet gant of tie pisses where she war injured; that on 
the evening in quection sk¢ was calling a3 the heme of Nee. my See, 
who resided en the weet ide of Tenth avenue, north of PITth — 
etrest, which lai@er street is the Piret street nervth of Tints 
etrest; that whe left Ere. “«ythe*s house for bey een home, eroete- 
ed Tenth «venue et Fifth street and then walked uth en the Gast 
Bide <f Tenth avenue, reachad Sixth street, and Bac nearly eroesed 
ever thet etreet when her foot sent down inte « hele anc aie fell 
between the ourbetone and the sidewalk; thet she hurt Aer hend, 
leg and tack; that it was dark amd that thers wae ne Lignt or lon 
tern at or near the place where she foil, and thsi obo afterwards 
suffered euch pain and was confined te hor bed for five sweuke ae 
the result ef her fall. The teeticony ef certain witnesses for 
the plaintiff wae to the effeet that, at the tine ef the ageiaent, 
thers were excavations at the scutpeast corner of the intereestion 


of eaid ctreets; that new eewent curbing had juet eeen pet if, 
#hich eurbing wae about 15 feet from the south eidessik of Tista 


strest, there being a parkway between the curbing and the sidewalk; 
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that there /exoavet ions on beth sides of tbe curving; that dirt 
had been “piled up on the top of the curbing in orier te prevent 
people frem going inte the eement*; that “between the curd and 

the sidewalk was s hel@ abeut 12 inser deep? apd that thie bkele 
Was there for ateut twe weeks prier to April 27, 1910. Tokn ¥. 
Barker, a witness for tiw Villages, teetified that be Bad the 
eceontroot with the Villiage fer the paving and the cerbing; that 

he Started on the ork om April mi; that om tae serning ef April 
26th he vent and viewed anid scuthesst cerner beeanes he had heard 
thet Mre. Richter head been injured; that he found *ihs ourb and 
gutter filied ever #ith earth excavated from the tronch,* Sut that 
he found ne kele#e cr dapresvione. 

ImnemueR ce wo have reaghed’ the genslueion that the 
juigment guet be revereed apd the cause rewarded for 4 sew triad 
on account of erroere in the instructiona, we Wili net further re~- 
late, or Scmmant upen, the evidence. “sven inetructiens offeree 
by the plaintiff ware given by the court. In tun of theae ine 
etiructions the jugy were instrectad on the eubjest of the cegres 
ef care required om pliaintiffte part et and pefere the sesident, 
and what was eeant by the terne *eorjinery care* ond “reasonable 
eare.* Yet the seurt, ances tha teelve cther given inatrugcticns 
effered ty the Viliage,alee gave eight inetructions #kich cirested 
the jury's atiention te the aceree ef care required on the part of 
plaintiff, ard five of these eight wore inetrustions which dirseted 
@ Wercict for the Villiage. “ome of thease inatruaticna ere argue 
mentative and misleading, and on thie agcount arrenesus, and tre 
of them did net contain all the elesents that would justify a were 
diet of net guilty under the facts in evidence. Furthersere, 
think that the civing of ¢o many inatructions ae to the dsgree ef 
Gare required oy pleintif’, weduly eapharizes pisintiff%’s duty in 
thie regard (hionge & Eacters Lllincie B-Ce. v. Gogsins, #12 111 
369, 375), ami tented tc create in the minds ef the jury the impren~ 


se that the court 414 not believe that plaintiff @as im the ezere 









lind vb rae Lgrtkenge ong ee revs 
- “ten ore of Damo a yee, add ce nt no, 
ee deeo ttt peewee” dnd? {texenge od? 04 ut pal a: 
- ehaa aida ded? “ap “aeor ovdegt OL agods afed a ‘ 
: fl aueh .OfPE te ths wh Of tabxg ofege papanes 
8? bhi a4, F0ds poh bere Har EN ei4 303 nap. 

















- ! 
3 

















to 79 yaii oe 649 do dial (and: fieeh ne tpee, oe we 
Vea fal od etDers BSE sone dtee Mina aowel spas. te 
ob tas ail Dewo? on. teds phoetial aeed Sad gaddoth, of 
Set die * domed ote p42 ae wi: iptas atln, ore ot £23. 0 

. AA PLEOTRQSS £2. wales om, saued 4 

hs Anak? BSiRwL ORSD Whi Pragewt Pee Oe Be. apnea... at : 

_. dabed eo 2 223, bokanem, omree g4d bee neREe ERS ed Comme 


wh socegn} fet iLiw ov .oxcisesvinel sid wf StonRe os sma 


: HS io sGeltvertsseGi atve) .epaeehyS add. .oogy. sueeeo9 3 

; i t4245 jo ove «i davon ot YS abnlg ove raadal aed 
| OMeene ade So seoldws add se kedourinsi.ston geet od@ axoliousie 
 «@eeeinae 942 groted Gre fe ttag a Bit daielg oo Resluggs, ede | : 
5 eidaustwen” Mee “eee Yrasitvo" amped od4. gd danee caw ne | % 
y 


Swhicusieai xevhn * 9449 ovkesd odd gs0me, Stoo ads. set. ww "9780 
bésue2 ls, Cale smeisowtsed s4946_ovay_oete egal lay edd yd bexegto 
MS 233q 542 20 LOtivpet Siao Yo setpet *dé_o¢ apd sandic oth ed 
Se2OG1kL acide enoidoutieast oauw gyda oedd Fo Grd? bam. idaiela 
“gta ZEON atoiicm deat onad? Bo ones eaegalliY odd 20% sekegee se 
2 icte ghieegeris Jeggees wifd ap coe, ppolbeelalm sae ovléndnes 
~roe.2 {Tifewt Lives todd ataonale eda ifs aletags sea bth asta to 
wm ,StousetdewT§ .eooweige gl atoel.eds sebay yoliwg doa te ll : 
Do POEGLA “Ad Ho Se oat dteeTdnatl yom o8 to pahwhe odd dad’ dahas 
of yiws oD vriele eos) cede Vien , italels Uh betiupet eten 
CEE SIS cthanod -€ Oni BhemLLLL qaedaes 5 gucotmD) buepes ehas 


es “i? guei ede Yo ehcim eae ol veanee og conene nen sehr 


—t8an ois a2 caw TUsnde lg Meas vuetlad fon aT a1g00. hoe dade aoe 





PFVERSED ak REWANDED. 





Ha) ee | Aa | om? hae: oui 


"i 





ig ee i Pen: gies nat 4 iy sot! i on 









a9 Eig ‘te, é 
aa? inf ree, suet wt 
r 
on Ls 
’ 









118°2"1 4509" 


CARRIF | PPS al! haw ing letratrix 
ef the Estate of Jogethine Newak, 
deceared, .. { 


ti. 


VACLAV FFCAR, 


Te fendant Trrer te 


} 
) 
Prror 
Tre 
, a Wunicipal Court. 
) 


of Chicage. 


Plaintsre in Error. 


PS -b. Mier 4 76 


DELIVERED THE OFIZION OF THE COURT. 


‘ 
MR, JUSTICE GALOLE 


Vaclav Tessar, defantant beléw, acera by this writ éf er- 
rer'to reverse ‘& judgnent of the Municipal Court of Micage fer 
$682 rend@red againet him in aver of Carrie Fillian, edninistra- 
trix of the estate cf Jouestine Rewak, ducaaned, 

‘Joeerhins Hovak died th the yenr 1891, and Tatters of 
atvinietration ware iaeued te plaintiff on September 7, 10%2, ‘and 
On Séptember 13,1918, thie action wee commenced, Plaintitf in 
her amended etatemert of slaiam allegea that her claim ie fora 
balanda ave, in principal and interest, on a certain promissory — 
note for #400 signsd by defandant in the year 1890, payable bteo 
ydare after date te the order of eoit Josephine Wevak, and "that 
& part payment of $150 was wade by defendant in 1805, ani 5 new 
eritien promise to nay, dated June 2%, 19TA, was made by defendant 
to plaintitf.* f eepy of the note ard of the ‘alleged ‘new written 
premise aré sat out in the statement of clnim. Tt is to be nebioed 
that pluintife does net allege that the gid part paymant of #150 
Wee ‘node by defendant on thé rete, And, #leo, that in sald alleged 
new written premise ne seniieon iv made therein of eait rete, which 
Rota and alleged written promice are as followst 

‘a00. Chicago, April 6, Lado: 


| Two yeart after date we promise te pay to the order cf 
dJop@phine Novak four hundred doliara al eix per oent per annum, 
| Walue recsived. 
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"June 3%, 1912. 
Deat Niece: 
I am very ecrry but T cannet give you any monay 
juet now, aw I Kad taxes te pay anc the atreet. Just as seon 
ae IY gan I will settle with you. 
. Ve. Tessar.” 
The defendant in bie affidavit of eserite alleged in aub- 
@tance that he bad paid 421 sume due and owing from him to said 
eetate, that ke dose not ows plabntiff anything, ani further that 
pileintiff is berred frem any srecevery in that defendant "at neo 
time promised in Writing or ttherwive to pay any money or any sum 
whatever upon éaid note." 
The oare wae tried befers the court without a jury. 

Plaintiff called defendant ae «a witnene and the latter admitted 
thal tae signature on the note wae hie eignature, and the note 
was admitted in ewidenea. The original nete ie in the record bee 
fere um and ne erdersements aprear on the back therecf. To meet 
tae objection that a recovery on the nete was barred by the state 
ute of limitations, plaintiff’ testified that abe firet sav the 
mote in question in the yeur 1916 in the hande of har aieter, Ere. 
Pavline Bangert, at which time at her request Mra. Sangert turnee 
the note cover te her; that defendant was her uiele; and that on 
June 10, 1918, she wrote ani personally maileil te the defencant 
& letter, of whiah ehe kept « copy. Defaniant wae asked te pre- 
duce the original letter, and upen hie attorney's etatement that 
no such letter had becn reccived by isfendaunt, the alleges cepy 
Wa¢ admitted in evidence. This cepy is dated "Shicage, June 10, 
1913," and ie addreeeed to "J. Teaar; Dear Uncle." It ia in pene 
gil, and vevernl words appear to have been graced and interlinea- 
tione meade, and it appeare to be in substance a demani for the 
payment of "seme of the intrust of my parents’ money.” Plaintiff? 
further teetified that feliewing the writing of exli letter ake 
received the letter, dated June 2%, 1914. Thir letter was written 
in long hand. Although plaintiff taetified that ehe was not fam- 


ilfar with the handwriting of defendant, and was unable te say 
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that eftker the handwriting ir tae body of the letter, er the 
signature, Won that of defendant, the ceurt, over objection, ade 
mittie:s the letter in ovidence. The deferijant testified that he 
Sia not recelve tue lefter free Plaintiff ef June 10th, or any 
letter like the copy introduced; that lie did net write or aign 
eeli lotter of June 56, 1f12; that the sane waa ast hie letier; 
@nc that beyond being atie te sign his name acd *rile a werd oF 
tee, gtekh ad "palds he aoula noi write in the English language. 

Frank Teper, ealied ac a witnees fer plaintiff, teati- 
fies that he wae a @eusin of piairtif’ and Kee. Bangert, ane &@ 
mephew of defaniant; that bie fataer, Frank Tesar, brother ¢f dee- 
facdent, died intestste in Keesnunee, Fiscenein, in 2908; and that 
after hie Tather*e death ke found the note in question saeng ais 
father’s parera ana thet be bert {t ertil the year 1507 er 1066, 
when, at the reqvreat of Nee. Zangert, he turned it ower to her. 
Ke ust ahowr the letter of dure 20th, purperting te be signed by 
aefoncent, but was unable to say poeitively thet tae sigaature 
therete ac tiat gf defendant, 

It further appears fros the evidenag thet when Josephine 
Hevak died in 1991, she left surviving the plaintiff, another 
daughter aftersarie Mre. Bangert, ani two other danughtere, and 
that all four were raised and educated by their uncle - the elder 
Frank Tesar. FPleintiff teetified that ehe recgivec eertein pay 
ments in money from the wife or daughter ef defendant, aade eh 
deferdant's behalf, aggregeting $a00, during the year 1205 and 
the early part of the yoor 1896. Ure. Bangert teetified that ehe 
received certain payments from the wife or deughter of aefendant 
aggregating $160,- the firet paywent being made in 1900 anc the 
last payment in 1903, and thet the two other daughters of Joseph- 
ine Nevwak each received payments aggregating 7150, Thewe paymente 
amount in all to $600. They were all saie befers Frank Teear, at 
the request of Krs. Bangert, turned ever the nots in question te 


ire, Bangert. Beth plaintiff and Mrs. Bangert taatified that they 
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Rever diecuseel the mete with defendant, and that they never got 
any coney from defermlent personally. 





Me bave reached the cenclusion, sfter osrefuliy ¢xamin- 
. 


ing the reecrd before we, thet the evidense dees net shew that de- 
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fendent made eny paywent or esid mete sithin ten yeare prier te 
the cemmencement of thie action, *eptember 12, 1915, or that da- 
ferdant, sither on dune Sf, 1812, or, at any time within ten yeare 
pricr te the cemmengement of this aeticn, made any new written 
pretiise te pay anything on asia note te plaintiff, cr any one else, 
ahi that the trial court erred in entering the present judgment. 
Fe think the trial court #kevld have entered judgment in faver of 
defeniant. 

The judgment of the Zunicipal Ceurt is therefore reversed, 
but the oauee is net remanded, 


Finding of Pacts: Ye find that the defendant, Vaelav 
Tesur, did net within ten yeare prier te the commencement of the 
present action wake any paytent on the note sued upen, ami dic 
not within ozid tise wake any new written promise te pay anything 


on #aid note, er to pay enid nete, to plaintiff or any one else. 
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EDWARD LEVY, : 
‘ Defendant in Error, 
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C. 0. F. BURKSTROM, ) 
Piaintite dn Error. ) 
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of Chicago. 
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STATEMENT OF THE CAS#. The defendant, C. 0. F. Burk- 
strom, seske by this writ to reverse a judgment of the Runicipal 
Court of Chicago, rendered ageinet him, June 7, 1913, in favor 
of Edward Levy, pleintiff, for $235, which sum plaintiff clainud 
wae due hie as rent uncer a written isaes, 

By said leass, dated February 24, 1210, pisintirf 
leseed to defendant the dwelling houee, known ag 1449 North Clark 
etreet, Chicsgo, for the term from Way 1, 1910, to April 39, 1911, 
at a rental of $600, payabla in instellimente of $50 on the firet 
day of each and every month during the term. Tha lease conteined 
& Clause by which the defendant authorized any attorney of any 
court of reeord to appear for him, upon complaint made, and con- 
fesa judgment from time to time for the arount of any rent that 
might be due plaintiff togsther with $20 attorney'e fees. The 
seventh clause provided thet i€ defendant should shandon or vacate 
the premises, the eame should be rg-let by plaintiff for euch rent 
and upon euch terms aa plaintiff eax fit, and thet if a eufficient 
eum should not be thue renlized, after paying the expenses of auch 
re-ietting and coliscting, to saatiefy the rent rseerved, defendant 
agreed to satiefy and pay all deficiency. 

Defendant resided on the premiege, and paid ali rent 
dus, up to September 30, 1910, when he moved out. 

On October 3, 1910, plaintiff caueed e@ jucgment by 
confeseion upon said lease to be entered in the Municipsi Court 


Qgeinet defendant for $70, viz: for the rent due ond payable Octe- 
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ber let, $50, and $20 attorney's fees. Defendant subsequently 
moved that the judgment bs vacated and sat aside, but the court 
after a hearing on the gotion denied the same, and subsequently, 
on February 33, 1911, eaid judgment for $70 wae paid and satisfied 
in full. 

On November 29, 1010, plaintiff commenced an action 
againet defendent to recover the eum of $40 damages “caused by the 
Gefendant to plaintiff's premises," in consequence of defendant 
removing therefrom certain ehadez, gae pipes and other piping. 
This case wae tried before a jury and on April 20, 19]1, they re- 
turned a verdict finding the issues ter the plaintiff and sesees- 
ing piaintiff'se damegee at the eum of #5, upon which verdict judg- 
ment for $8 was entered againet defendent and subsequently satie- 
fiec. 

On December 1, 1910, the euit now before us was commenc- 
ed. On that dats plaintiff caused a judgment by confession upon 
esid lessee to be entered in the Municipal Court againet defencant 
for $45, viz: for the rent due "for one-half of the month of Noven- 
ber, 1910," $35, and $20 attorney'e fees. Defendant moved that 
sald judguent be vacated and set aside, and after ao hearing the 
court, on Fabruary 11, 1911, entered an order overruling the metion. 
This order wee reversed by another branch of this appellate court, 
and the ceuse wae remanded (174 Ill. App. 376), and in December, 
1912, reinstated in the Municipal Court. On January 17, 1915, it 
wae ordered that defendant's affidavit to vacate the juadgment 
atand ae his affidavit of merite in the cause, and on March 17, 
1913, defendant filed an amended affidavit of werite. It was 
therein alleged in substance (1) that defendant removed from and 
eurrendered the premises on September 30, 1910, under the verbal 
agreement between the partiee that defendsnt was to be releaeed 
from the payment of further rent in consideration of his removal, 


and (2) that pleintiff by written lease had re-rented the premisee 
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to one Oeorge Lewis for a term beginning November 1, 1919, ond ex- 
piring April 30, 1914, at a monthly rentsl of $50 per month up to 
Aprii 30, 1911, and $65 per month thereafter. 

The cause wae trisd before the court without a jury, 
resulting in the court finding the iseuss acainet defendant and 
assescing plaintiff's dacages at $25, upon which finding judgment 
ageinet defendant wae entered. The court refused to include the 
$20 attorney's fees in the judgment. No eross-errors have been 


ascigned by plaintiff. 


WR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


After s review of the evidance we are of the opinion 
that it was not ehown by 4 preponderance of the avicence that 
when defendent vecated the premises, on September 30, 1910, he did 
60 under a verbal agreement between the parties that he wae to be 
released from the obligations of the isase, or that he surrendered 
the premises and thet plaintiff accepted that surrender, On the 
contrary, we think the evidence showe that he abandoned the pren- 
ises. Under such circumstances it was the right end duty of pisain~ 
tiff, ae leesor, te take charge of the promises, and, if possibis, 


ré-rent them, and thue reduce the amount for which the defendant, 





Be leesee, wee liable. (Beat Gice Auction Cg. v. Connecticut Ina, 
Go., 186 Til. 156.) 

Tha evidences further diecloese thst on or about Nov- 
esber 1, 1910, pleintiff, by written lessee, ranted the prasciess to 
éne Georges Lawis for & period from Fovember 1, 1919, to April 30, 
1814; that Lewie wae to pay plaintiff 225 as rent for the month of 
Novexver, 1910, $50 for the month of December, 1910, and $50 per 
month thereafter until April 30, 1911 (which wae the date when 


the term of the former isase to defendant expired); and that plaine 
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tiff received from Lewie $75 ae rent for the months of November and 
Decenter, 1910, and $590 per month thereafter until April 30, 1911. 
It thus appsara that plaintiff did not reesive ae rent for the 
month of November, 1910, all that defendant had agreed to pay for 
that wonth, but $25 leee then that amount, and the evidence further 
discloses that, owing to the eondition in which defendant ieft the 
preeiees when he vacated then which necessitated curtain repeire 
anc cieaning, it wae mot the plisintiff'e fault thet he could not, 
ex did not, obtain from Lewie, the new tanant, the sum of $50 an 
rent for said sonth of Noverber, We do not think that under ail 
the evidence the defandant was relieved from lisbility to ray piaine 
tiff eo much of the Noveater rent oc plaintiff did nwt get frou 
Lewie. (Hugiaton, Keelige Co. v. Bhesjer, 175 Til, Sid, Marehajd 
v, Grosse Clothing Co., 194 111. 421.) 
The judgwent of the Kunicipal Court ie affirmed, 
AFPIRUCE. 
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HENRY F. BORCOTT, doihg bueinege 
aH, F. WORCOTT & CO., 
Defendant injError, 
¥rror to 
Va. Yunicipal Court 
of Chicago, 
MARY S. FRABKENBUAGER, 
Pisintitf /in trror, 


%e 7 


al 1 O 1 TA, A § () 
WR. JUSTICE GRIDLEY LELIVERED THE OPIWION OF THE COUPT, 


On September 76, 19153, Henry 7. Norcott, a licensed 
reai ostate broker in Chicago, fiied am affidevit in attachient 
im tae Municipal Court of Chicaze in which ha alleged that Mary 
8. Frankenburger, aefendunt, residing in Milwavkes, Piaconsin, waa 
indetted to him for commissicne for ebtaining a purchaser for ict 
16 and the south ix feet of lot 15 on Independence Houlevard in 
BaicG city of Chigarco. The defendant filed her aprearanes and 
entered inte @ recognizancs, ani the attachment wae dissolved. 
In Ber affidavit of merite the aefenient olleged that the plaintiff 
Gid not obtain « purchaser for said sroperty. On the triai of the 
ease, before the court without a jury, it eppesred that cefencant, 
on Heptesber 24, 1914, entered into « written sontrset with £. 
Baleam whereby the lattar agresd to curchse#, and the defendant 
agreed to sell, the property for $2,060, The contract provided 
for the payment by defendant to Schiff Fros., the vendor's crokere, 
of & commisaion of 5 par cent. om the eslling price for their sere 
Vices in procuring ths contract. The pisiatiff contended that he 
Bae the erocuring caues of said eaie and wae entitied to recover 
of the defendant ths eum of $12C,which eae the ususi and customary 
charge for commiesions in the eity of Chicago, and in agcordsnce 
ith the rates of the Chiceso Heal Zetate Board of which he wae ® 


wembar, for making a sele of reali vatate for over $2,000 and up ate 
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including $3,900, Ths defendant contended that said Sehiff Bros., 
and not pisintiff, brought abovt the eats. The court found the 
issues against dsfendant anc asseseed plaintiff's desages at the 
sum of $120, and entered judgment upon the verdict againet oe- 
fenient. 
On September 8, isle, the ¢sfendant executed a written 


ingtrument by which she gave plaintiff the sxclusive apency, for 





a term of #1x weonthe and untii «ithdravn, to #81] lots 12, is, i4, 
iS, 18 and 19, then owned by her, in Vanee & Paillips Boulsvare 
Subdivieicn on Indepsniecnes Goulsvard in Chicsnre, anc agreed to 

pay "the réguiar Reai Setate Board eameiesioa om any eaie¢ made Gure 
ing esid agency." “hen this axclusive agency wes given the cefend- 
aby Gid not own ist 18 in guzstion, but afterwarde, in Janusry, 
isls, she aequired title thereto, topsther *ith lot i?, in 2x 
ghangs for lots 18 and 19. On Hay 13, 1915,40fendeant «rote plaine 
tiff se folios: *I think the cizx montha’ eontracst se exclusive 
agente for sy Indepentencs boulavard property has sxpirsc. T 
would be glad to"have you 3¢11 thie lend, tut your interssts are 
moze on the South Side, hence I fesi it wise not te give say one 


the sxclugivs agency, 24 you know I am anxious to disposes of this 





property." It uppeare from thie inetruwent and letier, ond frow 
other facts in evidences, that 2t the time of the sale in qwetioca, 
and for wors than four monthe crior thereto,pliaintiff dia net have 
the exclusive right to act se defendent’s agent in selling ce- 
fandant's land; that this fact «ese known and acted upen by both 
partisa; that while plaintiff wae authorized «e 2 broker to eell 
the land for $100 » front foot etill dsfenienmt had the right te 
eaploy another troker or brokere to meke & sale or saite, and 
that prior to the sale of said let 16 end ths south six feet ef 
lot 15 defendant hed alec authorized Sehiff Pros. to seli the 
BRS. 


It further appeare from the evidence that about Ausuet 
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6, i8i3, plaintiff consummated a eaie for dafendunt to one Weine 
etain of lot if and the nerth 6 feet of lot 15 in aiid sutdivicion; 
thet about thie time plaintiff wae wieo negotiating, through 
another troker, Joseph Blaha, with Hr. and Mre. Baieen for the sale 
of esid lot 16 and the said pertion of lot 15, which together hed 
a frontage of 30 feet; that plaintiff teld Blaha to ask $110 per 
foot for the sesue, whieb he did, but that the Belesms rufuced te 
buy the lend at thie price and no deal wor consummated with the 
Bslenne by either plaintiff cr Binha; and that subsequentiy the 
contract of September 24, 1913, wae executed through the efforte 
of Schiff Bros. The attornay for defandant in Chicago teetified 
thet on the day the contract was signed, and before at vax bigned, 
he Gniled up plaintiffte office over the telephone ani was toid by 
E. J. Noreott, brother of plaintiff ant aesosiated with plaintiff 
in tueinesa, that risintiff was not making any great effort to 
e6@ll] the south SC fset (which te the iend in question) but that 
piaintiff nad negotiations on for the esle of the north 39 fuet. 
After careful consideration of wil the svicence va 
have reached the conclusion that plaintiff wae not the proeuring 
ctuse of the sale of the land in gqueetion; that he wae not @ne 
titled to recover any eum for comwiasions because of eaid ale and 
that the trial court erred in entering judgment againet the defond- 
ant. The judgment of the Municinel Court is therefors revereed 
Without reeanding the cause, 


JUNCMENT REVERSED, 


Finding of Facts: Ys find ae fsete that Heary PF. Nore 
Cott, plaintiff, wae not the procuring cause of the sale of the 
jand in que@etion in this cass, and that the dafeniant, Wary 8. 
Frankenburger, ie not indebted to plaintiff in any eum fer cone 


tiiesreions teesude of said enle. 
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GREFEAN BROTHTRT ZAEDPACTUPIES : 
pon Rag ed oer s f Wario at. f 
FRUCT & CREP ARY, /} 
a Apyaliant ,/ 
\ f } aepéeal trom 
Wunicipsl Court 
ak. 3. yee eI on i of Shieage. 
aaEY, ‘ oo 


ER, JUTTICR GRIDLEY DELIVERFS TH OPINTOS OF THT COURT. 


fhic ie en appeal from 4 judgment for costa, rendered 
by the Municipal Court ef Thicage, Janwary 6, 1914, in am action 
ef the firet claes in oortraet, in faver of the &. le Helen Fut~ 
piters Company, cf Chicage, Bereinatter gaferred te a8 the Be ison 
Ce., Gefendant, and sgninet the Sresman Bretheres Banufsoturiag 
Company, of Batesville, Indisza, hereinafter referred te ae tae 
Groeman Co., for the use of Heticnal Trust & Cracit Cempeny, bere- 
inafter referred“to ae the Trust Se., plaintiff. The cause wae 
tried pefere the court withent a jury, esd the eourt, after a stme~ 
whet protracted trial, found the iesnes ageinet the pleintif?. 

In the statement of claim, *iled May 20, 1913, 1% i@ al- 
leged that the olaim ef the Greexan So., for wae, ete., ia for the 
total aun of $3,867.77, due and ering for certain oonsignnents of 
furniture eeld and delivered te the Heleen Ge. oy the Gresman Co. 
during the months of Deoenwer, 1911, and denuary, 1920. An itam- 
ised etatement, showing the dates and the resrective asnounts of 
the various consignments, ie attached te the etatesent and wade @ 
part therecf. Intereet te claimed on se14 total sum from Pepruary 
(4, 182. In defendant's affidavit ef eerits , signed by a. & 
Dewsy, provident of the Neleon Cee, 4% i@ alleged that the Baleon 
Co. "ié not indebted* to the Greesan Cc., or to any One lee, for 
> the itens and ameunta at set cut in ssid statement of claims, até 
Z thet the Keleon Go, "hae Leretefore paid to the Greeman Co. all 
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of the Various amounts for the serchandiag aet out In eaid state- 
me Ht ef slaia, andithat for ¢aid itema neither the Greewan Co. nor 
any one @lee hae any qlaim ogainst the Neloon Cc. 

Under section 55 of the Practics Aot the defendant in ite 


#* 


affidavit of defense is required to epeoify the nature ef ite dew 


‘ 


fenee, The purpose cf this ie *to give the plaintiff neties ef 
the real defense te be nresanted and te limit the iseuee to be 
tried to the defense net out in the affidavit." (Kadisen v. Fore 
dune Bree. B. Se., 163 Tll. Apr. 278, 27%.) Ye think that in the 
above affidavit of merite the only defense eet forth is that ef 
payment. Ye regard the other allegations ae mere conclusions, 
(Kadieon v. Fortune Brea. B. Se., sucrs; Feil v. Federsi Life Ine. 
Go., 182 133. Ape. 322, 335.) Ami the burden of proving payment 
ig upon the party pleading it. (Lygewel}] v. Gahan, 145 111. App 
513; Robison v. Bailey, 113 111, App. 123.) 

The Greeman Co, wae @ngaged in the manufacture and Gale 
of furniture, having its principal office and factory at Batesville, 
Indiana. The deleon Co, wat indebted to the Greeman So. for cet~ 
tain furniture scold fren time to time during the menthe ef December, 
1911, and January, 1935. On Jenvary 31, 1012, the Greeman Co., for 
& Oaeh consideration then reagived, soli ond assigned ite accounts 
agninet the Neleon Co, for said furniture to tae Trust Co., the 
pesefieial plaintiff, Theee aaccunts are the ones sewed on. It 
wa® agreed cn the trial that the Trust Ce, did not prier to April 
18, 1915, fermally netify the Meleon Co. that it had purchased of 
the Greeman Co. the said aeceunts suad on. Farly in the trial 4G. 
E. Dewey, who “a6 the president ard treasurer of the Foleon Co., 
and whe alec aeted as ita gentral manager, wae galled aaa witness 
for the plaintiff unier seotion 33 ef the Municipal Seurt sot. He 
was shown the affidavit of merits, 4igned by him, wherein it was 
alleged in eubetance that the agcounte aued on hag been pala, ana 


he was asked to state when and how the same had been paid. He re- 
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plied in susstance thet payment was made on February 1, 1912, on 
Which date he aelivered te Yenrce 1. Greeman, geners] manager of 
tse Greoman Co., five interest Searing netea, aggregating the to- 
tal sum of $2,526.79. These notec, ctemped “paid,* sere subse 
quently introduced in avidence. four of the notes zere fer $500 
each and ene nete was for $5°6.7%. They sere all dated Pebruary 
i, i$1°, were signed by the Heleen Oc., er G@. FT. Dewey, treasurer, 
ami #6re payable te the order of the Greezan Co. They were due 
respectively in 60, 90, 105, 120 and 135 anys after date. Tuhee- 
quentiy during the trial Henroe I. Greenan testified in substance 
tiet em Jsnuary 31, 1212, he samt to Shicage ami had an interview 
with Rewey; thet he told Dewey thit the Greeman So. was muck in 
nesi of seney and that the Greeman Co. would “have te raiae it in 
some way, not by your paying your ascounta, but by bill cf aals,* 
and thie for the reasen that tho acecunts of the Grevwan Co. were 
all gold emi assigned tc « trust cempeny; that Dewey rearlied that 
he would endeaver to de semething to help the Greeuan fe.; that 
letter in the day “Dewey delivered sartain wanere contained in on 
envslope tc him (Greeman) and tea, without locking at the papers, 
hastensd to gateh a train geing to Batesville; that while en the 
trein he opened the envelece and fowmi that the papera conaleted 
of said five notes, aggregating the eum of $3,526.79, and & state~ 
ment or list of the secounts new im question; and tast after he 
reached Batesville he wrote Dewey a letter, deted February 1, 1914, 
This letter was intreduced in evidence. It is signed *@reeman 
Bree. Mfg. Oc., by ¥. I. Greeman,* and ie in part ac fellows: "The 
@riter is serry te say thet after leeving on the train and looking 
through ihe envélepe that eawe in a wey didn't help we a bit. a2 
You can resdily see that if the paper you gave us Straightenca up 
the accewnt you enclosed, it wevldn't do uz one perticle of zocd,< 
juet pasees through our bock-keeper's hands on to the next man. 


Fe muat have it on seme account they haven't in their hands. * * 


4 New, here ia the way we want it, ard heps that you will be kind 
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enough to so arrange. You will fint an invoice te the amount of 


$6,048.18, for the atrong numbers. On this we have oredited you 





te the amount of 25,526.79, az per papers received from yeu yeeter- 
adgy. Yor the balance, we ask you to make ovt papers, aml in re- 
eeipt of which we will mail you new inveice, receirteid in full. * * 
We ars aleo returning te you the statement which wo de not want 
paid non. * * Pleate anewer on tiie immediately." It is evident 
thet Greeman in this letter used the word "papers" ae meaning 
notes. Dewey testified thet he received the letter Gut that he 
did net anewer it. Greenman, not hearing from the Seleoen Co., oF 
Bewsy, in reply te said letter, again case te Chicuge and met bea- 
ey on Curnday, February 1}, 1°35. freeman further testified in 
@ubetance that at thie interview he tela Dewey taat the Greemarn 

Co. nesded atill mers monsy, ani that he asked Dewey what he thought 
about the vill cr invoice that he had sent him; that Dewey replied 
thet be did not like {t ae it was made up of goode which were etill 
in process of manufacture and that an invoice had better be maus 

up ef goode that were ther in Greeman Co's atcek; that he (Greenman) 
aleo had a talk with Dewey about net being able te accept the notes 


in payment cf the old account; that he seid to Dewey “we will draw 
and also these other ones"; 


up a new bill of eale, grediting the notes received January git]. 
and thet Dewey then drafted the bill of sale eontract. Dewey 
further testified in evietance that at thie interview Greeman said 
that the Greemar Cc. needed $3,000; that hs (Desey) thereupon drew 
up a receipted bill of wale for 93,000, ana handad it to Greenman, 
that Greeman handed it back, @aying thet he did not want it that 
way, but wanted it "te include the $2,556.79, whatever the account 
ie*; that thereupon he (Bewey) caid that if the bill of sale con- 
tract "as to be eo drafted he (Dewey) would require a disgcunt on 
the goose of 33-1/34, {netead of 18 and 6%; that Greeman agreed to 
this and thereupen he (Dewey) drafted the ball ef gale contract, 


which was signed by both Greemar and himesif in the nanes ef their 
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respective companies, and be delivere! te Greexan $3,000 in notes 
of the Belson Co. This Gill cf exile sentract, dated Chicage, 
February, 16, 1912, #ae introduced in evidence, It is therein 
provided that in consideration ef $5,636.79, paid by the Kelson 
So. to the Greenman Oo., the Greeman To. *"deeo hereby sell* to the 
Belecn Co. “such goods of their manufacture s= are liated on the 
attached invoice, at the price ami discount thereby apecified, sith 
the underetarcing that e¢aid merchendise is tG be covered by insure 
ance in the name of the ¥. L. Releom Furn. Ce. te the extent cf 
£16,000, premium te pe paid by" the NeleenCe., ant "with the fur- 
ther understanding that ae seor aS gocde are shipped" by the Gree- 
man Ce. te the Neleon Cc., or their customers on orders frem the 
Releon Co., “te the amount abeve erecitied, and to be billed by* 
Said Greeman Co. "under ragular terme as per previous contract, 
then this contract is tc bes cancelicd fmmediately.* The invoice 


or bill cf eale attached to said contract conteine the fellowing 


words at the top: “Bateaville, Ini. Feb. 6. 1914. Terme: As per 


Opntract. Sela @c the HM. L. Neleon Purniture Co., Chicage, 111.* 
Then fellows an itemized aesourt end description of the furniture 
seld, the prices and nuxbers of the particular pieces, anc showing 
a® the totel price the sum of $14,737.50; from thie is deducted 
the diseeunt, vig: "leas 33-1/3¢ $4,912.50," leaving the net sum 
of $9,825; ond underneath ie "Ree'd payment on ace't. $5,526.79" 
and cigned "Greeman Bree. Mfg. Co., per Monrce I. Greenman." Dewey 
further testified that the NelemCc. wade an sdditional payment of 
$1,000 om said bill of aale contract, ehortly after the dete of 
the contract, by sending two netee of the Neleon Ce. of $500 each 
to the Greeman Cc. On March 5, 1912, the Neleon Cc. made a second 
additional payment ef $1,000 te the Greeman Cc. on said contract. 
On that date the Welson Go. wrete the freeman Co. in part as fol- 
lows: ‘Ye beg to anclove you herewith twe netes of $500 each, 
making the second additions) payment of 41,000 on goods purchased 


from you under date ef February 16, 1914, or a total payment to 
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date on Skie inveice sf geogs purchased ef £7,526.79." Dewey 
further teetified that no further poeytenis on #ai¢ bill cf eele 
gontract were made by“the Heleon Go. uo to ths time the Oreeman 
Co. went inic the banda of a receiver en April 3, 1812. It will 
be ncticed that in erder te make ur the total payment ef 47,526. 
79 om the goeds purchased under said bill of sale sontract, ae 
mentioned im seid letter, the netes amounting te $2,526.7¢ and 
given on Pebruary 1, 191°, wowld have te be ineluded. The notes 
of $3,000 given at the time the bill ef aale contragt was signed, 
added to the te subsequent payments by notes aggregating $1,000 
im each instance, only make a total ef $5,000. 

From the evidence se above cublined, end from further 
@viience, we think it clear that, while the Nelaon Ce., ty exe~ 
subins and delivering te the Greeman Co. on Februery 1, 1912, the 
esis noken, aggregating $2,626.70, intended at that date that eaid 
notes eheuld be applied in full payment of the accounte here sued 
upen, yet the Nejeon Ce., st the request of the Greeman Co., sube 
secuertly agreed with the Greesan Ce. thub said notes fhould be 
applied in part payment ef cther werchandies sold by the Grecwan 
Cc. to the Helson Co. under and by virtus of the bill ef Gale cote 
tract, dated February 10, 1915, and that sueh application of euid 
notes woe thereafter matte. %s also think thet the evidence dide 
sleses th=t, while the Truet So. did not umtil April 1g, 1915, 
formally netify the Nelsen Co. that it had purchased from the Gree- 
man Go. the accounts sued on, yst the Relsen Co. had Enowledge oF 
notice, on Fepruary ¢, 1£12, that said secounte bad been purchased 
either by the Trust Cc. or some cther sompany. Ani we ars of the 
opinion, thet the eviderce dete not show that the accounts guea on 
were paid by eaid five notes, aggregating the sum of $2,526.79, 
or thet the Nelsen Cote plea of payment wae sustained. 

It appeared on the trial thet on April 3, 1812, one Al- 
bert B. Yyeeff was appointed by order of ths Cireuit Court of Ripe 
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isy Gounty, Indianma, reeelver of the Groeser Co. It further ap- 
peared that beteeern January 31, 1°12, and tie date ef the aproint- 
wert of said receiver, tbe Greenman Co. and the Nelsen So. entered 
inte varicus deala or transactions (sevarate and digtinet free the 
bill of sale contrast ef Pebrusry 10, 1912) which resulted in the 
purchase by the Beleen Co. from the Greemen Oc. of various lete 
ef other furniture and serchandise and in the payment of verious 
gaume of mersy to the Greenan Co. by the Heleon Ce. The court ale 
lewed s full acocunting of these tranesctione te be entered into, 
and st the conclusion of the trial, at the request of defendant, 
entered certain epesial findings ef facts, among which waa one to 
the effeet that between January 31, 1915, (the day the aecounte 
sued on were cold and aecigned by tie Greeman Co. to the Trues 
Ge.) and April 16, 1918 (the day the Truet Tc. formally netifica 
the defendant, Heleon Oc., that eaid ascounte bad seen aacigned 
te it), "the defendant corporation entered inte various business 
transactions #ith the Greeman Bres. Mfg. Ce., nowinal pleintiff 
herein, in and ic which, a5 apreara frem and by an account ing in 
this caece made sy the defeniant herein, the Greeman Bros. Mfg. Ce. 
was on April 18, 1912, indebted to the defendant iercin in the aum 
ef $1165.01." 

Se de not think that under the plea of payment, as Gig- 
@lesed by the affidavit of serite, the court wan warranted in pere 
mitting the Feleon Co. to intreduce evidenes aa to asic other 
deale and transactions. Farly in the trial it was ahoen by the 
testieony of Dewey that the Neleon So. relied upen the giving cf 
said five notes, agzregsting $2,536.75, to sustain ite plea of 
payment. It was aftersards disclosed that thease notes were applied 
on anether traneaction, and that the accounts suad upon were not 
paid ty said netes. The Neleon Co. then sought to show that by 


reason of other and separate transactions the nominal plaintif?, 


*Greewan Co., wat indebted to it for nere than the amount claimed 
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te Ge due on the acecunts sued upen. In ether werds, the Feleon 
Co. endeavored tr rreve a set-off under a plea ef payeent. *A 
set-off or erens- demand, mo matter tow clearly sreved, doe net 
sonstitute a paysent.* (30 Syc. 1120, note 1.) Sel a defendant 
eanroet evail himesif of « orces~-iexand againet the plaintiff under 
a plea of payment. (Heyer v. Jchnegn, 195 Tii. App. 8%, 80; 28 
Am. & Enge Bnoy. Law, Gnd e&, 576.) furthermore, W¢ co not think 
that, under 411 the cvidence, ihe ceurt wae warranted in waking 
the speciai finding that, om Aprii 18, 1fic, the Greeman Go. was 
indested te the Neilsen So. in said amount, er in any ameunt. Az 
it eprears te us, the Neleon Co. vas indebted on that date to the 
Greeman So. in a large amount. 

Ther Yyceff, receiver, tock pessession of the property 
of the Gresser Co. he found a quantity ef serchandise in the stere- 
rooms of the Greemar Co. which seemingly belonged to the Releon 
Co., bul Yyceff refused te deliver the ease te the Regen Co. with= 
eut an order of @curt. On april 25, i91%, which eas sever aays 
after the Felson Co. Bad raceive’ formal netics From the Truet 
Ce. that the latter had purchased the accounts sued on from the 
Greeman Co., Dewey, socoapanied by hie attorney, bad an interview 
with Yyoeff at Bateeville, relative to the Eeleor Se. aseuring 
possession of sald merchandise. Syeoff testified in susctance 
that at this interview eentiicn was made of the claim of the Trust 
Co. on the accounts in queetien; that he (fycoff) asked Dewey if 
the Kelson Co. still owed the accounts; and thst Dewey replica 
that the Welson Co. owed the amount ef tha saecounts bo somebody 
and that if the esceunts had been eold te the Truet Ce. the Hel~ 
fon Co. owed the gmwounts thereof to the Trust fo. On the same 
day the Yeleon Co. filed a petition, sworn to by suid Dewsy, in 
the reoe ivership @ee6 then pending in the Cireuit Court of said 
Ripley Ceunty. In thie petiticn the bill of sale eentract of 


Februsry 10, 1912, was sei out in full, and it was alleged that 
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immediately after the making cf said contrast the Felson Co. had 
taken potaession of the agrchamiine referred te in the contrast 
and had ineured the merchandise in ite name, ami that it had al- 
ready paid on account fer saxic merchaniiee more than $7,500, The 
petition praysd that the court crder the reasiver to turn ever eaid 
merchandise te the Neleon Sc. On April 26, 1913, the court entered 
an erder in aceordance with the prayer of the petitien, said re- 
e¢iver consenting te the entry therecf. Henry J. Faleman, whe act- 
ed ae office manager for the receiver, Tycoff, testified in substance 
that on April 25, 1912, ke was present at the interviea above men- 
tioned; that he (¥Yalesan) in the presance of Fyeeff said te Dewey 
that he (Yaleman) wanted s definite understanding with him aa te 
the acccunt of the Trust Co., thet the oceks of the Freeman Co. 
showed that the Yelecn Se. owed the Truet Ce. $2,557.77, and in- 
quired ef Dewey if that was his {Dexey's) understending of the mate 
ter; and that Dewey replied: "Yes, that ie right, I will pay the 
Raticnal Trust & Credit Company, and there will be no sentroversy 
abouts that." Walesan further testifisa in subetanee that on oF 
about July 14, 1912 (after the prasent auit had been commenced), he, 
in company with Yyseff, met Dewey st the office of the Nelsen Ce. 
in Chicago, and that Dewey ther «aid te beth Yaleman and Tycoff 
that the Neleon Co. owed the Truet Co. and intended to pay that com- 
pany, but thet the Feleon Co. wae hard up for money and needed time. 
Vycoffte testineny as to this interview ef July 18th, ana ae te what 
Dewey then said, seorrebernted that of taleman. 

se have reached the conclueicn frem all the evidence that 
the trial cevri erred in entering a finding and judgment in favor 
eof the defendant, and that the trial court should have entered a 
judgaent in favor of the plaintiff and sagainet the aefendant in the 
eua of $2,596.7¢%, together with legel interest thereon from February 


— 


1815, at the rate ef & per cent. per annum, amounts to 2366.73, and 


1, 1812. The irterest on said sum from esid date to February 23,- 
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judgment will, therefore, te entered here in faver of the plain- 
tiff andi against the B. Lb. Feleer Purniturs Company in the sum of 
$2,513.53. 

JUDGHFET REVEPCED AND JUDGMENT HERE. 


FINDING OF PACTS. We find aw facts in this case that on 
January 31, 1912, the defendant, ¥. L. Mealeon Furniture Compary, 
became and wss indebted in the eum of 95,556.79 to the nominal 
piointiff, Greesan Brothers Manufacturing Sosrpany, on certain ace 
sounts, due ard ewing for certain furniture theretofore sala and 
Gelivered by said neminsal pisintiff te said defendant; that om said 
date ¢nid nowinai plaintiff eeld and as*ignsd said aceounte for 4 
valuable censideration to the Naticnal Trust & Oredit Gempany, the 
beneficial plaintif?; that said defendant reesived notice of said 
gale and asaignment ¢f enid accewnta; that said defendant hae net 
at any time eines said date made any eayment on said accounts oF. 
fer said furniture; ard thot #aid defendant ie #8112 indebted on 
@aid accounts and fer anid furniture te the nominal plaintiff, 
Greeman Ercthere Manufacturing Company, fer the use of the benefi- 
@ial plaintiff, Eational Troet @ Credit Company. 
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THEGFILA GALE?S£I, 
Appelice, 
\ Appeal from 
a County Court, 
Cook County. 
CLOWEPR LZaP camhener CONEARY, is 


& corporation, % 


Appellon, 49] I.A. 496 





"Peo 


STATEMENT OF THE CASE. On Fabruary 18, 1915, Theofiia 
Galeveki, 2e¢ baneflielary named in on accident inmrance policy ise 
aued to Ser bueband, Frank Gaiswski, in hie life tise, commenced 
this action in the County Coust of Cock County againet the Ciover 
Leaf Caevalty Ceepany, 2 corporation having ite howe office at 
dackaonvilie, Tilinsis, defeniant. It se slisged in subetance. 
in plaintiff's original decieration that, on Auguet 24, ifiv, the 
Mutual Beaith aby Accident Aeseeizticn of Amarica, an Insurance 
eoupany, iseusd the pelicy te said Frank Galewsxi, anc by it 
agreed to pay to the plaintiff upon tha death of eaid Frank Galowekd 
the sue of $1,000, "in monthly rcaynments of 925 gach on the iet day 
of ecch and every sonth thereafter * * wntil the $1,000 wae fuliiy 
paid," ani further e¢reed to pay funeral expeneee of 250; that on 
Bay 20, 1915, the defeniant aeeused 211 the eovensats and obligae 
tichs underteken hy said mutual aneceiation in acid policy, that 
on Oeteber €, 12145, eaid Fran Galewehki in the City ef Chicago 
*sustsined socitente] injuries free which he died on, tomsit: 
Oetober 21, 1912°3 that afterwards plaintiff gave te the defendsent 
potice and estisfactory procf ef the dexth of Frenk Gelewski, sud 
of the cavee of his death, tiet ssid Frank Guleweki during Sie 
life time, oné plaintiff after bis death, perfereed one compiied 
ee ASS. ail the terns and eonditions cf said peliey required to be 
rept and perforsed Gy eech of thee, that by means whereof the de 
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fendant became lieblie to pay to tie plaintiff the said eum of 

$25 om the let dey of vach ani avery month after the death of ssid 
Frank Galewski, and aigo the eaid mix of $50 ae funeral expenses; 
and that, although the time for the payment "of the sum of $100, 
being the sus duv for the monthe of Mowexber ani December, lvls, 
ana January ond February, 1€1¢," ond §S0 for funeral expenses, has 
dong wince elapeed, ste,, Gefendant hae refused te pay the eames or 
any part thereof, to the damace of the plaintiff of 8800, ete. 

The policy and the written application of Prank Cslerski vere seat 
Out in Bees verbs in the dgeleration, 

To this decleration the defendant filed a piea of the 
general ieseus, On July ii, 1913, om motion of plaintiff, it sae 
ordered thet the ed damnum be inereased to $1,900, and on the same 
Gey by leave of court plaintiff filed an sdditional count to her 
dseleration, “hich count contained subvetsatially the aans ellega- 
tione as the original declarstion exeept that it was alleged that 
by the poliey the insurance company sereed to pey plaintiff, “upon 
the death of ion Galewaki, the sum of $1,000," and esid funerei 
expenses of $50, and thet by weane of the prewieee the dafendant 
became lisbie to pay plaintiff “the sum of $1,000 after the death of 
goid Frank Gaievski" snd said sum of $20 as fonsral @xpenese, and 
that dwfendant has refused to pay asid sume, to the damage of piain- 
tiff of $1,000, ete. Seid policy and written epplication sere a1eo 
est out in hase verbs in thie additional count. 

To this additional oownt the defendant filed a general 
end special demurrer, and on Cetober 11, 1915, the court enterea 
an order sustaining the demurrer, *here-upon the plaintiff moved 
thet asia order be vacated and tha hearing of the motion #%6 cone 
tinued, Gn October iAth the court vaested and set aeise the order 
of Ceotober llth austaining esid ismurrer, ond plaintiff was granted 
leave to file an esended declaration inetanter, sno defencant sand 


ruled to plead or demur thereto within 5 daya. Plaintiff, inetead 


ate 
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of filing en avended deciaration, filed an omendment to said addie 
tional count, in which it wae alleged in substanes that Prank 
Gaieweki hat wad¢ all Paymente ae required by the policy up to the 
time of hie death and thst the peliey was in full foree at the time 
of bis death, To thie additional count se swended the defendant 
fiied a pies of the general iecue, 

The cages wee tried before » jury, and on November 21, 
1013, a verdict was returned finding the isavee for the plaintiff 
and assessing plaintiff's damores at the eum of $1,069. Jucgrent 
for $1,000 against the defendant wee entered upon the verdict and 


defencant prayed and parfectead this appeal. 


WR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT, 


It ie firet contended by counsel for defendant that the 
judgment is excessive, because it appears from the terme of the 
policy intredueed in @videncs, and from other facts in svicenes, 
that et the time the euit wae commenced there could oniy be due, 
if any amount wee due, the eum of $150. 


The inaured died on October 31, 17195, and the suit wae 


commenced about four sonthe thereafter, on Fabruary if, ifs. 
Paragraph "A® of the policy, entitled "Specific Losees,* is in part 
ae folieowes 
"If ony of the foliowing epecific digabiiities hail 
reeult aolely frow gush injuries, within Go csys from cate of 


accident, the Asseciativn will pay in lieu of all other indemni- 
tice under thie policy. 


For Loes of Life-~~.-—~~-...-.--+.--+-~----+-~-=-Prineipsl Gum, 

For Lose of Both Bande by Severance at or 

above the Wrist-~-----~--~--~~~---=--~---~--~-+=Prinoipel Sum, 
. 


s * * . * * * * s * 3 * . « if * 


For Loss of Entire Sight of One Eye ,if 
irrecoverably lost be UT i tll Ee 1/& Principal Sum. 


The payment of sll ewounts for specific disabiis in 
Peregraph "A* shall be made to the ineured or to his Beneficiary, 
if surviving, or in the event of har prior death, te the legal 


heire of the insured in instaliments of Beenty-five Dollare on 
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the £ fay of gach month until the full dieability claim is 
pa ar. W 


It appeare from the face of the policy that the "pring 
Gipal sum" ie $1,600, and we think thet the words "euch injuries," 
ae weed in paragraph "A", have refarence to the preceeding parercraph 
ef the policy where it appears that the ineuranee is "againet Bodie 
ly Injuries, effected directly and independently of all other caused 
and soleiy through exterusi, violent and accicental means (auicide 


whether sane or insane is not covered)." Aw #e@ conetrue eaid pare. 


See 


“graph "A", in connection with other provisione of the pelicy, the 


worde "specific dilaabilities”® have reference to the lowe of the 
life of the insured, effected through external, violent and acci- 
dental means within 60 days of an secident, ae well as to certein 
bodily injuries not resulting in his death, and we think that it 
de Glear thet upon the death of the insured, within euch tine and 
effected through auch meane, hie beneficiary would not be entitied 
to be paid §1,000 in a lump eum, but only "in inetallwents of $25 
on the firet day of each month" until aaid eum of $1,000 should be 
fully paid. And, sesuning that the death of the ineured waa caused 
through external, violent and accidents] mesne, it appeare that, 
when the present suit wag commenosd, only four inetelieente of 

$25 each had acertied «nd vere owing ecoording to the terme of tha 
policy, and alec e funersl venefit of 260, or a total sum of #15¢, 
We are of the opinion, therefore, thet the judgmant of $1,000 is 
SxcBesive, 

But 4t de contended by counsel) for pleingaff that, bs- 
cause of the failures and refuseel of the defendant to pay the firet 
inetaliment of #28 when it beesme due, the ontire #um of $1,000 be 
came due ahd reyable. ¥e think that this sontention i# without 
merit. (New York Life Ine. Co. ¥. English, 96 Texae, ©68,272.) 
It is further contended by couneol for piaintiff as vs undere tend 
the contention that, because defendant flied te the additioned 


count o epecial dewurrer, in which the point ae raieed that only 
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lbs 
the installments due could in any event be recevered, and because 
thie demurrer wae overruled ang defenians Gic not stand wy ite de- 
murrer but filed a plea of the géporal ineue, dafaniant welwed the 
point that an Gxesseive sux wae sought to be recovered and the 
question 19 not here preserwex for review, Fe think that this cone 
tention ie alee withewt werit. The epecinl demurrer te the addi- 
tienal count wae at first oy order of ceurt evetalned; then that 
order wae vacated at tae time eleintif? aeked leave te file an smend: 
ed declaration, and defendant wae ruled te plead or demur to the 
bane; ther plaintiff filed an smendwent te anid additional count, 
and defendant did mot demur to the same 49 amendéd but filed a 
plea of the general igene. It thus sposure thet ne demurrer wae 
filed te said miditicnal cent ac finally snended, Purthersore, 
9 demurrer dee¢ not adrit the seeunt claimed. (hindley ve Killer, 
OY Ill. 244, 249; 31 Gye. B7; Co. ¥. Sovenia, 100 Ga, 


46, 50.) Nor doer a demurrer adwit as # faet that whigh appears 





not to be «@ Feet on the face cf the whele reeord, (31 Gye. 337; 
Lovieville @ H. M Se. v. Palmeg, 107 U. %. S44, S55; Murray ve 
Wurphy, 39 Mine. 214, 323.) Im the additions) geunt the peiiey 
wae s@t cub im hate yerba and free eaid eount it appeore that $1, C06 
Gould act have been due ot the tise of the commeanasment of the sult. 

Tt is aleo contended by course] for defendant that tae 

judgment should be revweresd beanwee the burden ef proving the age 
oiderteal death of the insured was on the plaintiff and bhat fact 
wae not «vufficiertly preved te warrant any verdict and Judgment in 
faver of plaintiff. The pelicy ewe on contained the fellowing 
previelen: 

*Proo? ae te injury must affireatively ¢stablieh the 
fact that such death or dissbility reeulbacd tirectiy ena Ane 
pandantly ef all ctaer causes from wodlly injurien @f ected 
through external, violent ana socidentas pinged sri the burden 
ef proving affirmutively the validity of any eloaim @hall reat 
With the ingurad or beneficlary.® 


It appeared from the evidence that on the morning of 


OQoteber 4, 1912, the inevred sao driving aaet in o buggy on 46th 
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street, Chicuge. Aé he wae orotsing Ashiana*/°"e° street Sak wove 
ing north on Achlané avenue struck the buggy, bul did mot tip it 
over, aBa subcequently the insured drove wesy in the ougsy. Twa 
Witnesece to the cacurrence icatificd that the hugsy dia net appear 
te be damaged or the ineurad injured. The evidense further showed 
that he worked at hie urval avecation fer sewers] daya after the 
oevurrence, ami contirusd sc te de until Geteber 14, lols, and that 
en Ogteber Cth a phytician eac euiied, who found him in an unoate 
ecicua etate, and the ineured wae taken te a hespital, where he 
died en Setoner 2lst. in the corener's weriiet of Sebeber Sona, 
Which waa introdueaa in evidence, if wa> etated that "he came 6 
hiz death on Oeteber 41, 1912, at Alexian Brethers Hoerital, frem 
septic meningitis, by extension from septic otitia eecia, followe 
ing injuriea shen bugzy caned and sceupied by Kim oazt bound on 
48th atreet wae etree sy north-neursd car on Ashland avenus, stout 
9 cteleck am. October 4, 1°15." The evidence wae somewhat con- 
flioting ae te whether hie death was the resuit in whele or in 
part from the inJuriee which it was claised he received by reason 
ef the cecurrerce ef Moteber 4, 1915. Insamuch s@ ¥¢ have reached 
the con¢lusion that the jusemant «Pf the tris] sGnrt must 5a Fo~ 
¥Wereed ami the caues remended we refrain from a disouerion of the 
@vidence on this peint, Cwffice it to any that se are of the 
¢pinier that the evidense cefore us ia not sufficient te warrant 

a yeriiot and judgment in sny awount againgt cefendant. 

In view ef whst has veer said it is unneseseary for ue 
to ceneider the pointe raised by oeunsel fer defendant eonce rning 
alleged @¢rrors in the admission of cvidanse «nd in the refusal of 
tie court te give certain inetrugtione anked by defencant. 

The judamert of the County Court is reversed snd the 
Saues repanied. 


PYFRIPE AD RPYANDED. 
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HF, JUSTICE GRITLEY CFLIVSRED TRE SPISICE OF THE COUrT. 

Thies is an appeal from a judement for $1,625, rendered 
by the Superior Ceurt of Cenk Seunty, in an action for damages 
for persenal injuries, in faver «f Abe fern, plaintiff, ani against 
the Chicago Feliways Gempany, iasfendent. Therm heave oeon tac 
trials of tile sese. Gh the firet trial the jury returned « vere 
diet for 92,156 is faver of the plaintiff, tur the court granted 
a mee trial. Om the eseend trial 2 veriiet for 31,885 in faver 
ef the plaintiff wae returned, wren wish verdicts the Juageent 
appealed from eab entered, 

At the time of the eascident slsintiff wae eheut 50 yoara 

ef age. He was employed as a presser by the Cortirertel jailoring 
| Company. Shertiy after five ctoleck on the afternoon of May 59, 
151i, be left the place of business of said dempany, serner of 
Deeplaines atreet ami Jacksen bevlevard in the city of Ghicage, 
and proceeded te Yan Buren and Desplaines etreeta, intencing tiered 
to take a weet-hourst sor fer his heme. Asceriing to his btestiseny, 
in which he was aorreberated by the testimony <* tee velit neeses 
@alled in hie behalf, after a reet-beund sar of the defendant hae 
stepped at the eresaing he etiempiad te besrd the oar, And, when 
he had one fect ween the atep ef the ear ara ore band grasping the 
hard-rail, the ear suddenly atartes vith a jerk, bie band elipped 
frems the vail ana be fell backwards onte the grounmi ani sustataec 
Severe injuries. He «ne tater to hia heme anc subeaquentiy cen- 


weyai te a heepital, where it was areertsined that the finula of 




















at = 


mee 
he ae 





mays bay 
: ik as den eer uae » a 
bi oBrns pine ald 
a hy a es si eet; os 
) coxa 
itsegh 
ee 2. ee 
le ae 


an erie at, wo 40190 = “savin are 2 rue 


Ee RE ee ae S 
ie act, 10 40% banging aot trban. moan eS 
el ‘tot athe: oe aE * gtbenae aS“ Y8! 4 or it 
Santege. bane (Midentet4 axe wit Yornenst | at? webritad | 
stad nied “eyed Wins?’ Jaarsawtes- (vane 
nites iy dewnadior avy: ose: Head gant wae at 
(pedis a ine $88 Gus Tagerete: ods 0 siavbtind 
‘een se beat TOV derteoe's Shine tat - 
temnot 9 Sad tot ioe. ae mise y baci on 





m 
é 
% 
a 


pitveteat” fetnaat seo eatsgi eee one ik caaes ia z 
GOs em te abomear te ‘eae dntore ore rrea tal Es%D 
Ys omos Reed htae w womens: pte soe ae 








PLS COE sod 
find Peshee tye aa Yo ted het deew ene y 
aris (bid web Gly Sneed OF DbRQantee of gitasone: pdt & 
ea? pith qaeyy beer oro eee eRe wie Yo ere oa ; 
beats thea ald. dot a Sev atyede: ylaentes ue " — 





wie 


hie lett leg bad beer fractures and that he bad euffered ether ine 
juries. His leg was in 8 Gact for tee meonihe, and he went back to 
work at the end of the “month of Septemeer, 1711. He tentitied 
that he suffered great cain. There wee tevstinony of medical axe 
perie af to the tatert and remanent charagtar of the injerier to 
his lag, Sha #e @annét eaxy, wader 211 the evidences, that the ware 
Gict is excessive. 

Sesides urging that the verdiat ie excensive, the only 
peinis arguad by counes] fer defendast in their briefs, a grounde 
fer a reversel oc? the judgment, sre thai the ceurt gavé ap inatruge- 
tich, numbered 6, offered by plaintif’, and refused te give three 
invtrustione, tmbered 15, 12 ana Si, requesied by the defendant. 
the court gave 2ix imetrosti<ns offered by the fiaintiff ené els 
effered by defendant. The sourt alec gave tre other inetructions 
offersa wy the defendant, put ae selified by ths court. Fe have 
@eneidered the given instrection, Fee G, anc the tefueed imatruce 
tiene, Fos. 18, Yf and 21, in cennection #ith the facte in evidence 
and the other inetructions given. 7 haws alse coneicerad tao are 
gumente of ceupsel, Fe de met think that any useful purpces would 
be eerved by diecuneine: thats inetructicns. Tuffice i te say Bhat 
in our cpinion neither the giving ef inetrustion, fe. 6, ner tae 
refusal te give any of the other inetewotions, Bee. 14, 19 ama G1, 
is thie case, sonetitutes euch errer sn werreste « reversal of the 
jeageert. 

Finding ne yeversigle error in the record the Jwmignen’t 
ef the Tugericr Court is sffirned. 

APPIREFD. 
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FAT DUGGAN, ) £ 
Plaintiff in Krrer, ) £ 
) ERROR TO SUPFRIOR COURT OF 
vs, ’ )s 
\ P i GOOF COUNTY, 
WELLS BROTHERS COMPANY, } 
‘ 


Defendent in grror, ! “g 


WR. JUSTICE SHITH DELIVERED THE OPINION OF THE COURT, 


For convenience we will refer to the perties to 
this action aa plaintiff and defeniant as named in the trial 
court. ‘the defendant was engeged as contractor in construce 
tion of a building on the northwest corner of Wabash avenue 
and Jackson boulevard, in the city of Chicago. ‘The excavae 
tion for the besement had been made, and the wells, or cais- 
sons, upon which the weight of the building was to reat had 


been dug and filled with concrete. From ten to twenty of the 


iron columns or uprights to the height of one story above 
the street level had been set or the concrete in the wells 
or caissons, At the time of the accident to the plaintiff 
for which the action was brought, the defendant was making @ 
d@iteh or trench, six or seven feet wide, and approximately 
sixteen feet deep in the basement, running from the north- 
west corner of the basement in @ sontheasterly direction. 
The sides of the trench were shoved with perpendicular 
planks reaching to within a foot of the top. ‘These planks 
were held in place by cross-tinbers, or jrums as they are 
called in the evidence, placed at intervals of two or three 
feet from the botton to the top of the trench, and at every 
four or five feet throughout the length of the trench, in 
digging the trench, a temporary windlass and pulley hoisting 
Gevice was put over tie sections, resting on planks laid 


across the trench, ‘The hoisting device consisted of four 
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posts converging at the top, where a pulley was suspended 
over wiich & rope from the windlass ran, ‘the rope was nooked 
on a bucket which was lowered into the trenen where the bucie t 
was filled with material and then hoisted to the top of the 
trench, 

On the day of the accicent and for some days 
prior thereto, "uggan hod been working on conerete work near 
the trench. At the close of tne day's work on conerete he 
was dirceted by his foreman to work overtime in the trench, 
and was told where he could get wading boots, ‘This war the 
first excavating work Duggan had done on tiiis building, About 
seven-thirty o'clock, with a fellow-workmwan, Conroy, Duregan 
came to the trench, and his foreman said: “Boys, let's go 
down,and let's hurry up with the stuff." Duggan and Conroy 
thereupon climbed down into the trench on the drums, and 
Cenroy, who was to dig, went inte the section next south of 
the cne in which the bucket was let down, As Conroy dug 
the clay he passed it between the drums to Duggan, who placed 
it in the bucket, Uhen the bucket was filled luggan signaled 
to the men above to hoist it. The section in wsich Duggan 
worked contained water a foot in depth, and there was a hole 
in the bottom where the water was about three feet deep, ihe 
bucket stood in the water while it wae being filled, and not 
being watertight, water drained from it as it wes hoisted, ‘The 
easterly side of the section in which Duggan worked was pare 
tially covered with the temporary platform, there being a 
space of two and one-half feet square to let the bucket 
through, and spaces between the planks of three or four inches, 
The part near the western bank of the trench was uncovered, 

One bucket had been filled with clay, and as it 


was being hoisted, Dusgen stepped back toward the western bank 


to escape the water falling from the bucket, While waiting 
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for the bucket to be dumped, Duggan reached for a floating 
piece of board to put under his feet. At trat point of time 
@ hard object from above fell on his head and rendered him 
temporarily unconscious. Conroy heard his cry, and, with 
the assistance of the men above, lifted him ont of the trendh, 
Blood was flowing down his face from a cut in his head. He 
was taken to a physician's office and it was found that his 
skull was fractured, 

No one saw the object which fell uoon Duggan, 
But while ne was in tne trench the defendant moved a thirty 
foot steel girder ny means of a derrick over the place where 
he was working. The girder had laid at the base of a brick 
wall, and was covered with broken brick anc other debris, 
While the girder was being nolsted and moved over the wind- 
lass, ome end of it struck an uprignt column witn sufficient 
foree to jar the ground, Zwos3e brick and other deoris were 


seattered along the sloping sides of the trench in a position 
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derrick, end others, who were put = electric lights ints 
the trench, were passing along tne sides of the trench at the 
time of the accident. 

The negligence averred in four counts of the 
declaration in various forms wae tha: the defendant railed 
to cover or, protect the trench properly to prevent the loose 
stones and brick along tue trench and over it from being 
brushed or shoved or dropped into the trench where pisintiff 
was working, Tue fifth count was not submitted to the jury. 
fhe trial resulted in a verdict of net guilty, on which judg- 
ment was entered. 

Cemplaint is made of the number of instructions 
given at the request of defendant, ami that some of them were 


erroneous. The court ecsve forty-five instructious, eleven of 
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which were requested by the nlaintiff, and refused to ive 
five instructions requested by the aetendant. by venacring 
80 Many instruction# go the court, counsel tor the defendant 
imposed an unnecessary burden on the trial court and on ree 
viewing courts, The practice cannot be condezinea tov 
strongly. It is not going toc far to say that it tends to 
preduce unjust results and to injeet errere into the resord, 
These are doubtless the chjccts seught in many eases. the 
practice is condemned by every sound canon ef legsl ethics 
pertaining to the trial of causes. Lawyers owe importent 
Guties to the courts, Among these is the duty to uphoid the 
honor and cignity of the court, and not te turn e@ soLiemn 
judicial investigation of the rights anc obligetions of tne 
parties before the court into a mere game to secure particu- 
lar respite regardless cof equity end justice. 

Yo evidence was offered tyr the defendant contro- 
verting the evidence offered on bveielf of the plaintiff on 
the question cf liability, 

The evidence as to what fell upon and injured 
the plaintiff is circumstantial. Theat a brick ox some ma- 
terial fell upon the plaintiff from above him, there can be 
no question. From all the facts and circumstances shown by 
the evidence, it is a fair and reascnable inference tuat the 
object would not have faj.en upon him if there had been some 
guard around the edges of tue trench to prevent loose material 
from being knocked or shoved ints the trench by other workma 
who were at work around the trench, or if the trench had bem 
covered with planks, There were no such guards or covering. 
The plaintiff was working in the trench under orders from the 
defendant, Plaintiff was not in position to know how exten- 
sive the work might be carried on above him, or whether any 


work would be carried on while he was in the excavation whid 
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woula affect his safety or expose him to peril from above. De- 
fendant knew all these facts und controlled the operations 
avove the plaintifi., If there was danger of obstacies falli- 
ing upon toe piaintirtf, as a result of tue operations avove 
him, it was tne duty of defendant, in the exercise of ordi- 
nary care for tne pliaintiff, to discontinue such work or to 
guard the plaintiiry against such danger. {fhe evidence shows 
taat the defendant neglected to discnarge this duty, The vere 
dict and judgwent is manifestly against the evidence, ‘his 
result was caused witueut dovvt by the confusion predvced in 
the minds of the jurors by tre large number of instructions 
given, some cof which were erroneous and misleading. 

instruction $9, given at the recuest of de- 
fendant, was as rollows: 


*in the aosence of proof t he contrary, the 


+ 
law presumes that every employe vudersta tne ordinary 
dangers of the employment when he engages therein, 2nd if 
net, that suci employe would inform himself thereof, ‘The 
defendant was not bound by lew to take more care of the 
plaintiff taan tue piaintiff waa dound to take care of hiue 
self." 


tT) et 


9 
rai 
$ 


fhe last sentence of the instruction has no 
relation to the preceding part of tae instruction, [t is 
error to instruct the jury, where a servant works at a par- 
ticuler place unaer orders from nis superior, that the mase 
ter is not wounG to take more care of the sexvant than the 
servant is tound to take of himself. (Western Stone Co. ¥. 
Muscial, 196 i11. 582; Illinois Steel Co. v, Wierzbicky, 206 
id. 201). 

The latter part of instruction 44 reads as fol- 
lows: 
“If the inference reasonably drawn from a]1 the facts in evi- 
dence in this case are lovicaily and fairly consistent with 
the centention that the injury to tne plaintiff wee e pure 


acciaent for which defendant was not to blame, then you should 
find the defendant not guilty." 


the first part of this instruction does not ex- 
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would affect nis safety or expose him to peril from above. Dee 
fendant knew #11 these Pacts anu controiled the overations 
above the plaintiff, if there was danger of chstacles fall. 
ing upon the pliasintiiif, as a result of tue operationa above 
him, iit was the duty of defendant, in the exercise of ordi- 
nary care for the plaintifi, te discontinue such work or te 
guard the plaintiff against sucn danger, Tne evidence shows 
that the defendant neglected to discharge this duty, The vere 
Gict and judsment is manifestly against the evicence, ‘nis 
result was caused witneut doudot by tHe sonfusion preducéd in 
the minds of the jurors by tne large nunber of instructions 
given, some of which were erroneous and misleading. 

instruction 34, given at the recucet of de- 
fendant, was as follows: 

*Jn the absence of procs to the contrary, the 
law presumés tuat every enpioye understenuas tne ordinary 
dangers of the employment when he enprges therein, ond if 
not, that such empleye would inform nimself tnereor, the 
defendant was not bound by law to take mere care of the 
Plaintiff tnan the plaintifi was bpownd to take care of hime 
self.” 

The last sentence of the instruction has ne 
relation to the preceding part of the instruction, ft is 
error to instruct the jury, where a servant works at a pare 
ticular place unaer orders from his superior, that tae more 
ter is not bound to take more care of the servant tnan the 
servant is bound tc take of himself, (Western stone Co. v. 
Museial, 196 [11. 562; illinois Stee] Co. v, Wierzoieky, WG 
dd. 201). 

The latter part of instruction 44 reads as Pole 
lows; 

“if the inference reasonably drawn from all the focts in evie 
dence in this case ere logically and fairly consistent with 
the centention thet tne injury to the piaintiff wes & pure 
accident for which defencant was not to blame, then you should 


find the defendant not guilty.” 


The firet pavt of this instruction does not exe 
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Plain or qualify the latter part. it inetructs the jury that 


| they may find for the ¢eferdact if they find thet the infere 


ences in favor of & puke eccivent ore veacorsble and logical, 
waetner such infere:ces ore supported by » prepondererce of the 
evidence or not. It waa the duty of the defendant te exere 
cise reasonable care te provide the slaintiff with a reasone 
eoly safe place in wich to werk, The aefendent had erdered 
the pluintif? ts work in tue trench, ‘The work which plaintiff 
was doing in the treuch did not create any danger or make eny 
changes im the yigk of plaintiff's work aa itt pregressed, The 
aoove rule, therefore, applied te defendant, although it was 
engaged in censtrueting a building, ‘te think the instruction 
was erroneous. (Perry State Bank v. Bliedge, 109 111, App. 
179, 184.) In Rise v, jl], Cent. F. Ke Co., 22 id. 645, 649, it 
is said; 

“Shere io may ve Gontendeé that the facts whll 
equally suppert en« inference or prother, the court is not 
at liberty on. such ground to tace the ease avny, but must 
Bubsit it to the fury to detleyuine whien is the correct 
inference of fact vo be draws from the evidence,* 

Waas we have said above coudemns instruction & 
waieh told tae jury that the general sule of law which ordie 
marliy obliges the waater to exercise ordinary cere to fursish 
@ servant with a reasonably aafe plsece in whith te work does 
not apply in those cazes where the werk the servant is employa 
to do is in scomneetion with conatruction ané demolition of 
buildings, 1f cf such « nature thet the character of the sur~ 
reundings arti situation is continually changing. This instruce 
tion wes misleading ag applied to the evidence in this case. 
v¥. Hiereth, 11¢ I11. App. 596, 601; Bare 
nett & kecord Co. vw. Uchlepee, 208 lil, 426, 433; Casey v. 
Keliey-Attinson Ce., 240 id, 41€, 441.; 


The court erved in instructing the jury that 





under the first and fourth counts of the detlaration plaintiff 
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must prove a negligent order to entitle him to recover, ‘this 
error appears in the third paracraph of the 13th instruction, 
and was repeated in the third varagranh of the 16th instruc- 
tion, The negligence averred in those counts was the failure 
of the defendant to vlace any covering or protection over the 
excavation to prevent loose stone, brie and other material 
being knocked or pushed or dropped into it. 

For these errors the judgment is reversed and 
the cause is remanded for a new trial, 


PEVERSED AND REMANTED, 
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ADOLFH NIX, j 
Plaintiff in Error, | Fd 
. j J ERHOR TO SUPTRIOR count 
v8, 17 
)e OF CUGK CGURTY. 
BRUNOVICK -BPALRE-COLLENDER é 
SOKPARY, © corporation, j 
befendant in frror, ; 


BR. JUSTICE SHITH DELIVERED THA OF INIGN OF THE COURT. 


This case waa before tais court on a former ap- 
peal. (Brunswick-Jalke-Collender Compeny v. Six, 136 111. 
App. 5659.) The substantive facts and the nature of tae 
case are there stated, 

This judgment must be reversed and the cause re- 
manded for errors in procedure hereinafter referred to, if 
the verdict and judgment are sustained by the evidence, the 
errors in instructions would not need to be discussed, for if 
the plaintiff bes no right of action upon the evidence and 
the law applicable thereto, the errors in instruction would 
not be mmteriel. #ut we are of the opinion, upon 2 review of 
the record, that the question of negligence alleged in the dif- 
ferent counts of the decieration and the evidence offered in 
support thereof present e question for the jury, and that the 
verdict of the jury is sanifestly against the weight of the 
evidence. inaswuch as the case sust be retried, it is neces- 
sary to indicate our views upon tie instructions for tne pure 
pose of indicating to the trial court the law upon the case 
with a view of facilitating the future trial of the case, if 


it shall ever be retried, 
fhe trial court refused thirty-three instructions 


offered by the defendant, presumably upon the ground that they 


were either bad or covered by other instructions, it gave 
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twenty instructions offered by the defendant, many of which, 
as we shall see, were <rroncous, it would be difficuls to 


characterize the unreasenable conduct of the defendant in 
tendering to the court sco many instructions in e simple case 


like this, involving no special difficulty either in law or 
fact. There is no legitiuate reason fer tendering so many 
instructions for the consideration of tne court in this casq, 
and we deez it our duty tc again, ns we heve so often done 


before, criticise the varties and the attorneys for tendering 


to the court sc many inatructions where a few only are needed 
to properly submit the case to the jury. The twenty instruc- 
tions requested by the defendant and given by the court, con- 
tain many repetitions to the same purport and effect which 
emphasized and brougit to the attention of the jury what 
would appear te be tne opinion of the court upon tne facts. 
This hes been so frequently condemned by courts of review of 
this State that it is unnecessary to repeat tne reasons for 


such condeanation, 
The plaintiff in-errer, a boy seventeen years 


met age, w&S employed by the defendant in-error, ilbaintiff in” 
error was-employéed-on a latne which for te.porary purposes was 
fitted up for boring smsll holes in the side of stoppers to 

we fastened to wires and used in keeping the counts in bill- 
iards, ‘There were thirty-three counters made to every one 
stopper. The holes Vored in tne sice of the stopper ‘were for 
the purpose of inserting a screw by which the stopper was made 
rigid on the wire, ‘The lathe was ordinarily used for anctner 


purpose, end was prepared for the purpose of boring these holes 
by the insertion of » wooden plug into the spind)e on the lathe, 


fhe spindle was made of metal with an opening at the outsice 
eng which was 5/8" in diameter and tapered down toward the end 


that went intc the latheehead. ‘The inside of the spindle wes 
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smooth, not threaded, and the plug was not threaded. ‘The plug 
was held in the spindle only by being firmly driven into the 


end of the spindle. ‘he plug contained a gimiet or bit which 


bored the holes. Fitted out in thie way, the Lethe was op- 
erated by steam, connected by belts and pulleys to a power 
shaft which caused the bit or gimlet te be revolved at the 
rate of 3300 te 4000 revolutions per minute, The machine 
had no regular attaciment to piece on it for use in boring 
heles, it was in reality on automotic woud-cutting machine, 
and was used only occasionally for tae use to whieh it wae 
devoted when the plug flew out of the spindle and destroyed 
one of plaintiff in-error's eyes, 

: The evidence of the plaintiff tendéd to show 
that the plug,when featened tnto tne spindle the last time 
before the secident, extended into the apindle a distance of 
only one-half to five-eigiths of an ineh, The defendant's 
evidence tended te show thet the plug extended into tne 
spindle anywhere from one to two and oneenal? inches, 

blaintiff head used the meciine fbout four 

times befere he was hurt, or only about fifteen hours covering 
® period of about three weeks, ie never set the plug into the 
spindle himself, Tne plug had to be set exactly true and was 
set by Schwartz, a skilled wood-iurner. ‘the defendant's fore- 
man told Schwartz to set the plug for plaintiff and he did 80 
on each occasion. The plug wes set by driving it in tight to 
secure it, hamscring the sides end turning the belt until it 
was exactly true, On August 10, 1901, tne plug and bit which 
it contained flew out of the end of the sheft in whieh it was 
held, striking the plaintiff in the eye. He at that time was 
not engaged in boring a piece of wood, but wae renching for a 
piece to be bored when the wooden plug with the bit flew out 


of its socket. On August $th, the day before the accident, 


ee 
» 


wT 
‘ 


6 Ph ale "eee | | ‘eee ee tas ree ah es 





* : 


wig ant _shabsoeas fon sew yiq on? bam sbebaaedy | ba siteoem 

ond oom ev intb wore't nuted ee tee eabatae: ‘edt ah bted enw \ 

so kite the ‘to totmry s byntagndo gota oat sotinaye ‘oa? Xe bao 

“=qe ase estes od? .yew ‘ands a" fare Seusas | -wokost od benod 

1990" 8 62 eyeting Drie atteg xe Hotsognae sanods yd bedeze 

ott aa bevtoves od ot tint 40 tid oi? aoene a 

| onions: oar dunia 94. eaolintover OGSa - as, 208% 2088 ‘te ater 

iy gated at eow 10} +h ae oor ka 62 saemitasda ‘rn tuyere 0 has 

ckasaive Bai atuo-toow vivanosue is uk Law ‘mk “gow $t fastest 

tue 91 doliw od gol exit 10% Ulievolaassd vito baal a Wis 

Bexorsacd Baa nen bd to Sud welt Sata oat ‘noid Nedowsb 

aye ehnone sal Anitaial ‘teins | 

wells 08 “Posies 2 weld ala todd to sunsbite gat? 1! er maettee © 

7 omte ‘seat edt e tbnkee odd tnd bérelest ainda ly 

te eornda th 4 olbatye oat ‘oini Wabaesy ‘dot toot Sa wet 

e*eagba0 tes od ont nin “Yo “edvitytssewet a2 “Pisa tae 

booed odnt hebaoves guid wer sails jp bdta ’ ‘ot ‘iin walle 

, sescont tMadeano bun ows ag ‘ono eet ining itil 
au0T suode guliond odd beay bet® “itnlart 

_gaiioves: ertivo. HOOPTLY dyods ¥fto TO”, drift Ger od stro Wedle 



















. ous ‘oder ware. ity: oe Beved. pa” _tinigbie ‘sprit suode i Bolted 


ade oa, au’ ylidaxe’ sou so OF” ‘pak ‘gw <= “$4 +e inka’ alta 
“920% B'¥nebdeles. 97 abi ob ie eet + tani we de 


8 2th olf baw enbvataty gee aut oe ded me B 


sorste 10 ba. Buty oud toe Joa ba stp ie r 

baie OE dia le me ais wl Ap ‘bre auld t » ve w ot pei H 

wie’ Suet al iu on “aoe ore ab iteei 7 ot? an xt 

a 307 pitstblaws Bow Jad aasrow” Ie} cote qaixed at _bousane erg 

‘duo wekt did eb2 ais de aeeks. smoooy, aad well ne, as ats ag 
‘ pdkbo boos. aM good KAD Od SER TAUBWh aD 











i tt oa 


plaintiff went to Schwartz, as directed by the general fore- 
man, and told him thet he had some boring to do and requested 
him to pleee the plug in the Spindle, schwartz put it in 
and the plug came cut after being used awhile and fell upon 
the floor, Plnintiff went to Schwartz and told him that 
the plug hed come out and Sehwartz put it in again, saying, 
“It i2 all right. It won't come out again," and thereupon 
plaintiff resumed the uce ef the machine, and was shortly 
thereafter injured as above set forth, ‘chwarta was a 
skilled wood-tirner, and testified thet he drove the plug 
inte the hole in the lathe in such a manner that the bit 
would ran perfectly true and that it required skill to do it. 
instructions 1, <, %&, 6 and 13, given by the 
court were upon the law of assumed risk as spplied to this 
ease. All of these inctructions except ‘co, 6 concluded with 
the expression that upon the hypothesis mentioned in them 
the plaintiff could not recover, or that they should find 
the defendant not guilty, 
instruction 1 given by the court is as followa; 
"You are instructed that a minor who engages in work 
nesumes the riske and dangers which are ordinerily inci- 
dent to such work see far as he is competent te comprehend 
and appreciate them and so fur as from his intelilgence 
ang experience he might reasonably be expected to unser- 
stand them, A minor assumes ali the risks of his employ- 
ment wnich are open and obvious to him and assumes the 
risks and dangers of his employment which he knows and 
understands or which in the exercise of ordinary atten- 
tion on his part he could understend and know, His em- 
ployer is under no obligation to instruct him es to mat- 
ters of things the risk oF danger of which the employe 


understands, and if you find from the evidence in this 


Cause that the plaintiff's injury was the reault of a 
risk or danger’ whien the plaintiff understood and ap- 


preciated or which by the exercise of ordinary care and 
attention to his surroundings he sould have understood 
and appreciated, he cannot recover in this case," 
Sais instruction told the jury that the pliaine 
tiff could not recover if the injury was the result of a 


danger which he eppreciated or which he should neve appre} 
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ciated, No reference is made to the order end assurance of 
Schwartz, It ia clear thet even if he knew the plug might 
become loose and frl1 out of the apindle, yet, considering 
such order, he could recover, for Schwartz was delegated 

by the defendant to invert and adjust the plug and bit for 
uge, and gave him the assurance which ia above set forth, 
Furthermore, there is no evidence in the reeord that this 


boy, seventeen years of age, with very little experience 
in this particular kind ef work, mew tiat the fiying out 
ef tae plug was an ordinary risk end danger insident to 


that work, or thst he was competent to comprehend sand ape 
preciate the risks and dangers, it was not an open and 
obvious riak and danger of his cxiployment under the proofs 
in this case. 

instruction 2 is open to the same objection as 
that above made to instruction 1. 

Instruction 3 told the jury that if they found 
from the evidence in the case that the lathe and plug com- 
plained of in the case had been in use by tiie plaintiff 
from the time he was first employed by tne defendant, and 
thet whatever danger was involved in the us¢ of the seme was 
obvious and patent to the observation of any person of or- 
dinary intelligence, age and experience of plaintiff, sad 
thet the conditien of the lathe and plug remained the same 
during the entire time of the service of the plaintify in 
and about the same, and if the jury further found from the 
evidence in the esse that the plaintiff was a poréen of ore 
dinsry intelligence for one of nis age and capable or under- 
standing and appreciating the conditions and dangers ine 
volved in the use of tne lathe and plug, then they were ine 
structed thet the plaintiff assumed the risk involved in the 


wse of the same and could not recover. 
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Tais instruction assumes thet there was evidence 
that the plug way used by the plaintiff all the time he vas 
eaployea by the dev endant. YRe eVlvence ubows thet he was 
eaployed as & laborer for one year before he started on the 
machine work, 5Sifferent sized plugs were used as snown by 
the evidence, lié ouly bored steppers fur a period of twelve 
or fitteen hours in ali, and on not to exeeced four different 
occasions, The inatruction does not take into consiceration 
the order and assurance of Schwartz. 

in our opinion instructions 6 and 14 are open 
to the objection that they ignered the order snd saesurance 
of Schwartz and that they assumed that there waa evidence 
tending to show that the pinintiff apprecisted and uncer- 
stood the danger of the plug'sa flying out in the operation 
of the machine, and that such danger was open and obvicus to 
the plaintiff, 

instruction 13 further told the jury that if 
they believed from the evidence that the pinintiff, by 
giving ordinary care and attention te things ebout him ond 
te the mechanism ond operation of the machine, would have 
known and understood that there was a possibility thai the 
bit in question might become iovse in the socket of the 
spindle and fly cut ef that socket wnile the spindle was in 
motion, then the plaintiff assumed the risk, and that the 
jury should find tne defendant not guilty. Ye think the 
instruction was ebjectionable and misleading for want of 
evidence upon which to base it, and in that it held the 
plaintiff assumed the riek on the mere possibility that the 
bit and plug in question might fly out of the socket. Keo 
account under these instructions was given to the effect of 
the specifie order and assurance of Schwartz given to the 


vlaintiff. (Cobb Chocolate Co. v. Knudson, 207 111, 462; 
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Byrne v. Yield & Cc., 237 id, 584, } 
in hartrich v. liawee, 2Uc id, uS4, te court 


heid that modifications in instructions were properly made 
$0 a5 to cover the question of knowledge of tie apparently 
Gangerous cumracter of the defect in the macgiine, and said 


On page S40; 


"In Swift & Co, v, @'Heili, 187 111, 337, in 
discussing the question, whetner & servant is barred of 
a right of reeovery for injuries incurred by working in 
an unsafe place or using appliances known by bia to be 
éefective, on the ground of assumed risk, we said ip. 
344): ‘Hence, altsougs he way know of the defects, yet 
unless, under #11 the freots end circumstances in the 
case, it can be seid he knew of the extent of thea dan- 
ger, he may stil} maintain his setion, That is to say, 
an @mploye may know of such defects in such plese or ape 
pliance, snd yet be juatifiable in the belief thet, by 
the exercise of proper care, no imecdiste danger from 
euch defects will be incurred, anid, therefcre, his right 
of recovery not be defeated> The true rule aa nearly as 
it can be atated, is, that &@ servant can recover for an 
injury suffered from defects due to the master's fault, 
of which he had notice, if, under ali tne circumstances 
a servant of erdinnry prudence, s6o6bting with aver erue 
dence, sould under similar conditions Agave continued 
the same work under the asme riak; but not cotuerwicse, 
All the cineunstances must be taken into secount, and 
not merely the isciated fnet of risk.’ (1 Shearman & 
Redfield on Negligence, See, 211}, ‘Where tne instrue 
mentality, vith which a servant is required ts perform 
service, is 50 glaringly defective that e man of common 
prudence vould not use,it, the suster cannot be held 
responsible for damegea resulting from ite use. ut if 
@ servant incurs the risk of asechinery, which, though 
dangerous, 13 not so much 90 a8 to toreaten imuediate 
injury, or where it ia reasonable to euprose it may be 
safely used with great akili or care, sere knowledge of 
the flefeets on the servant's pert will net defoat a re- 


covery’. 
in Libby, “eNeiit « Libby v. Cook, “22 iil. 
206, the court said: 


“it is said, Kewever, tant as appellee galled te 
attention of the foreman to the opening, and ag the defect 
was not remedied, and appeliee geatunued in whe employ, 
he assumed the risk, * * * ‘Wuile he had knowledge of 
the defect it does not appear thet ne Lad knosledge of 
the denser, and under such circunstances it cannot be 
said that he assumed the risk,* 


fe the same offect ere C, 6 BE, be jis Me Co, Ve 


Knapp, 176 id, 126; Becker v. waraioll Field ¢ Co.» 170 


Til. App. 257; Kontgomery Coral Co. v. Barringer, 218 111. 527, 
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in the Barringer cose, supra, it ia said at page S365 


Wis “hase PP feng. Mr sang dy erate ge —— follows from 
é i @ asfective applisne rom work 

unsafe place is such that requires lone exbesiates’ os” 
& knowledge of intricate machinery or the pessestion 
of expert or scientifie knowledge in order that the 
danger may be apparent to the person uping the defec- 
tive appliance or working in the dangerous place, a 
nan witiLeut such experience or knowledge will not be 
presumed to understand or comprehend such danger from 
Knowledge, sione, of tue defect in the applianee or 
piece, and in such case # knowledge of the defective 
eondition of the appliance will not defeat o right of 
recovery unless the servant, in addition to a knowledge 
of sueh defect, comprehenas the danger to which ne is 
ezposed from the use of the applianee or from working 
in the place,* 


We think there is no evidence in the record 
direct or circumstantial or from which proper inferences 
fight be drawn Liat Hix knew or cbhould have known that the 
plug might fivy out end injure him. te had never seen it 
fly out. True, he had seen it drep out upon the flcer, but 
it was replaced with the assurance by cne qualified to 
know that it was all right and would not come out agin. 
There was no basis in the evidence for the jury to fing that 
the danger of the plugts flying cut wee se obvicus and potent 
thet this severteen-year-old boy could knew anc appreciate 
the danger to which he was exposed. Nor wae tivre any evi- 
dence in the record, in cur cpinion, whieh in ony manner 
justified giving the instructisns upon the question of 258- 


& idoby v. Cook, Supreme.) 


There is no evidence in the record waoich fure 


sumed risk, (idibby, MeNedll 





nishes a besis for the “simple accident" theory embodied in 
instruction 14. It is a peresptory instruction, anc wae 
misleading in its effect on the jury. 


There is no ewidernce in the record on wiich to 


base instruction 1). 
For the reasons giver, tue judguent is reversed 


end the cause is remanded te the Superior Court for a new irial, 


HEVERSED AND HRMANDED. 
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& Gorporation, 
& befendant im Srvror, 
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ZELLER AND SONS CORBABY, 
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% Pisinti in frrer, 


JTOtrtrTA earn 
A EL oihe O 8 


Bie JUSTICE SEITE DELIVERED THER CPINION OF THE COURT, 
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Om July 25, 1911, tne defendant in error, Foster 
Drug Company, bougnt some silverware of the plaintiff in errer, 
Zeller 4 Sons Company, fer 2127, The contract therefor was in 
writing and contained the following provision: 


"if proposition is unsetisfactory after six sonths' 
trial, 811 goods on hend to be repurchased by Zeller & sons 
Co., inc., Chicags, i1]1., at originnl inveice price,” 


On hovember 29, 1921, defendant in error, heving 
been then reminded by Zeller © Sons Company, thai if it deaired 
te avail itself*of the repurchase provision of the contract 
it must first pay for the goods, sent te plaintiff in error 


a eneck for the original purchase price, which check cone 
tained on the back of it the following statement; 


*Shis cheek is given in payment of invoice dated 
July 28, 1911, for silverware, and is given with the dis- 
tinet understanding that the fire @@ cselier « wons Company 
of Republic Yuilding, Chicege, 111., collectively or ine 
dividually, their nelrs, auccessors or asvignsa, will re- 
purchase the recsinder of all the crivinal purchase 6&5 per 
above dated invoice of silverware remaining on hand rebrue 
ary 15, 1912, ot the original inveice price, ‘The accep- 
tance of this check is un acceptance of the above Gcondi# 


tions, . 
Foster Drug “0.. 
per !. B, Lyons." 
Meller & Sere Company aceerted tide check snd 
cashed it. 


Om Kare 25, 1912, the foster Grug Company ree 
turnéd to plaintiff in error all of the silverware left of 
the original purchyse, amointing to (64.15, at the original 


invcice price. Sefore shipping the gooda to defendant in 


in 
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error they were oxmamined and identified by §. A, kric, who 
@old the goods to the Foster brug Co, originally. Evie also 
assisted in packing the goods, and checked up the same and 
found them to sgree with the inveice, “he goods were then 
shipped, via Anerican “xpress Company, to the plaintiff in 
error, who refused to receive them back. ‘Thereupon this 
action was brought far the invoice price of the goods so 
returned, The onse was tried by the court without 2s jury 
end there was a finding and judement for the plnintiff for 
$84.15, 

Error is assigned upen the refusal of the court 
to suppress the depositien of ©, A. Eric, taken on tevalf of 
the defendant in error on oral interrogstories, The ground 
urged fer the supyression of the devesition waa that the 
commissioner propounded in person the oral interregstories 
to the witnesaa. Linder Sec, 3, Chap. DS), surdte h. Se, we 
think the grewhda for suppressing the deposition not well 
taken and that the trial vourt did not err in overruling 
the motion to suppress, 

it 4a further urged that the trial court erred 
in striking owt certain asierial allegations in plaintiff's 
amended affidevit of merits, “his point is not well taken 
for the remaon thet the portione of the affidavit atricken 
out did not present a defenae %* the action, 

Complaint ia wade that the court edmitted tue 
letter of “arc 26, 1212, from defendant in error te plimine 
tiff in error, and the invoice of articles therein referred 
to without any proof thet the letter was preperly addressed 
and mailed, with postege prevaid, cr was received by the 
plaintiff in error, 


Yhe case was tried by tue court without & jury 


and even if tnis evidence was improperly admitted, it would 
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not be reversible error since it will be presumed that the 
court disregarded any isproper evidence and decided the 
ense on the proper evidence only, when there io sufficient 
competent evidence io justify the finding of the court, 


(Pratt v. Davis, 224 i112. 30; xer. 5. %. Co. ve. Joeuting, 





89 id, 152). 

Vurithermore, the objection to the testimony, 
wileh was by deposition, wns not raised before the trial and 
was, therefore, waived. (Henedict v. Jskin, 245 id. 384), 

The evidence in the record clearly snows that 
when the plaintiff in errer gold the goods to the defendant 
in errer, it was upon condition to repurchase the same at 
the original inveice price. iy its Letter of November 23, 
1911, pleintiff in error acknowledged that there was a ree 
purchose prevision in the order, but insisted that it was 
not binding on plaintiff in error until after six months! 
trial, and if then the soods were not satisfnetory it agreed 
to repurchase them; and calied nttention to the terms of 
the contract, and that the ninety days hud expired, and the 
Yemittance of the defendant in error was post due, and then 
states: "How, if you desire to make the buy beck privilege 
binding, kindly send us your resittance to balance account 
at this time.* Thereupon defendant in error remitted by 
check, dated !ovesber 29, 1911, woich was accepted and coshed 
by the plaintiff in error, the cheex contained the agréeenent 
endorsed on the back of it above set forth. in thus insiste 


ing upon a remittance by the defendant in error before it 


eould aveil itself of the repurchase provision of tne cone 
treet, pleintiff in error recognized that provision and, in 
fact, re-sffirmed it, and agreed to repurchase the goods 
when the six months' period had expired. After the lapse of 


the six months’ period defendant in errer shipped the goods 
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te plaintiff? in error and delivered them to the Ameriean iixe 
press Co. at forthand, OFegon, properly addressed, and notieg 
fied plaintiff in error that the goods were being returned, 
The delivery of the goods to the “xpress Company was a de« 
livery to plaintiff in error, (lity of vJarthage wv, pavell, 
202 i111, 254;, The title to the ecods passed to plisintiff 
in error when the goots were delivered te the American ix. 
press Co. Yhere was no provision in the contract in regard 
to tender of the gosde, or in regard to imapeetion or the 
manner in which they @ghouli be shipped, - shether by express 
or by freight. ‘he trial court did net sliow plaintiff in 
error anything for expresenge. ine plaintiff in error did 
net refuse the goods on the ground thet they were shipped by 
express, The testimony of the piaintiff in error's manager 
was te the effect that his company was prepared to repurchase 
the <scode as soon aw it had an epvortunity to inspect tiem; 
that it hed at all timee been prepared tc accept these goods 
if it had an opportunity to inspect, ond ned been civen the 
information ss to quantity and quality on mand. The refusal 
ef the goods upon that ground was a waiver of sil other 
grounds of wiich the party then had knowledge. (iull v. deters, 
? Serb, S31; Yeill v. American i etal Co., 142 fli. 126). 

in our opinion the jud ment of the trial court is 


just and without reversible error, ona it is affirwed. 


APPIPRED. 






0 taster 201 eran enenhsen satcamemeie 
 ahded ban {hoseombba YLeeqorg «aeget! vehi but 
 bowurdes galed stow sheog minh scuneremibiaie Tidaaet 
osb 4 saw yniqmed seotqed edt 08, ebee3. 0H 0. i rv Liob 















‘paeegesx nb Soertaeo wad nd nokedvorq on aw uel 
grid ve woiseoqunt 08 bumyoe ak 10 aho0g oft To: i 
 Meerake ts weutdore + sBogghite 46 Rtwonte yoult ei woman, | 
“Wt Vitvathtg edi ta som ORY Orwee Cates wee. Re prcnniteeiet 
bab “ots ar Trhvwtesg vat _ ayaa exgae met 
‘es HOdgtiia etev Your Porta Siahoeg eis’ 6 BbOby ’ ° 
“ gogsnam afrotee ‘Mt Vien! are wile “Ye” Yoonidaad om! 
penciotuqon “ba boucgeng aay ‘enmigiies ghd send: re ns igs 
ras sid éoegent od esinudtegge fm Bast ab ue pone ee boo ad 
aboon ‘gnods ‘dgevan ed beragvxg fiesd weald’ ‘the ‘ga’ ‘boa r . tad Hy « 
ods novi nied bait Sad ,Josqunt od veraiaeouge we bed wu ue 
faautet eft = .£0al ne \“s kiawp ‘bas widiaiy ‘08 ea sersoaietat uf 
“todo fin to tevlaw a Rane ‘Bawetg” bund oq ‘eboey oitt to | 
watosot wv find) .agbeiwoud bait agas Lokal aa: ‘tio tue Yo dawors # ; 
ee ORL tat Sar’) 9: ey pies ae yaa e Po 
a trwo0 Kalix aid to Sioa’ iba, ide sokakeo Eat) at ie vate: “abet “aie : 
sbewti Tin at be bine orie ‘toterovet eid “hai teat, ‘ 
CM LETA | ae Ee a ay 





ce a 


a pink ray «i OP ati Pia? eh Oe ee Be 
ah OAs i. 
i y fe Ay dee : if iy 


1s Lines, gabe 
4S Baldacci aa 
a ae na mae we ni * 


f 
é 

BBS = 19784 \ f 

rs 
JENS JACOBSEN, ¢etitioner, tA 

Plaintiff in Error, i 
4 JERROR TO CIRCULY COURT 
vs. ‘ ; 


i - s 
yy GF COOK COUNTY. 


CITY OF CHICAGO et alc, 
Defendants in Mrror. 
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WR. JUSTICE SKITH DELIVERED THE OFINION OF THE COURT. 


On Fehruary 9, 1212, the petitioner, Jacobsen, 
filed his petition for writ of mandamus against the city 
of Chicago, the Pire Yarshal and the Civil Service Commission, 
commending them to reinstate the petitioner in his position as 
driver in the fire department in said clty of Cnicago and place 
petitioner's name on the pay-roll of the said fire department, 

The cause was tried before the court without a 
jury, resulting in a jud;mient denying the writ of mandanus, 

Jacobsen held tne office or posifion of driver 
in the fire dicnetonen'’s of the city of Chicago, pursuant to a 
certification by .the Civil Service Commission and appointoent 
under the terms of tiie Civil Service Act, on September 19, 1910, 
On the same day, on account of the iliness of nis wife, he ape 
plied to the Fire Karshel for a leave of absence for a year. 
The Fire Marshal advised the petitioner inet he could not grant 
leave of absence for more than thirty days at a time, but that 
he Would extend his leave from time to time, The petitioner 
thereupon obtained leave of sbeence for @ period of thirty days 
from September 19, 1910, and renoved with nis favily to indiana 
where he had leased a farm, On Cetober 19, 1910, he made ape- 
plication for extension of his leave of absence fer another 
period of thirty days. The extension was allowed but the peti- 
tioner received no notice thereof. The record s.ows that Jacob- 


sen made no further application for extension of his leave of 
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absence and made 10 claim te be reinstated to his office or 
position until he returned to Chicago on or about Auguss 
15, 1911. lie was then informed that nis resignation had 


been accepted on Gotober 25, 1910, 


eer it appears from the record that Driscoll, bat- 


talion chief over Jacobsen, and Capt. Strock, not being in- 
formed thet tne Fire Maraheal had extended Jacobsen's leave 
of absence, investigated the action of Jacobsen, and Capt, 
Strook went te Jacobsen's farsi near Valparaiso, indiana, for 
the purpose of making an examination and a report concerning 
his absence, Strook did not see Jecobuen but left word with 
his wife that Jacobsen should cither return to werk or send 
in the city property, such as the badge, cap, insignia, etc., 
whieh belonged te the city of Chicago, Witsin a week there- 
after the insignia of office or position were received by 
Capt. Strook through the mail accompenied by « letter, the 
contents of wiith do not sppear in the record. Thereupon 
Capt. Strook made out and signed Jacobsen's resignation of 


his position and his neme was dropped from the pay-rell of 


the derartment, 


A demurrer was filed to the petition of gwandasus 
but “as overruled and the respondents answered, denying that 
the Fire Marshal srbitrarily and without legal cause erased 
the name of the petitioner from the pay-roll of the fire de- 
pertment and denying that the petitioner had at all times been 
ready and willing to perform the duties of his position, and 


setting up that the Civil Gervice Commission and the Fire 


Marshel had teken under consideration the application of the 
petitioner to be reinstated and nad refused to comply with 


the petitioner's request in that regard, 
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The granting of the writ of mandsmus is discre- 
tionary with the court in view of al] the existing facts and 
with due regard to the consequences which may result. in 
granting or refusing writs cof mandamus the courte exercise 
judicial discretion and are governed by what seems necessary 
and proper to be done in the particular instance for the ate 
tainment of justice. Courts may refuse the writ though the 
petitioner has a clear legal right for which mandamus is an 
appropriate remedy where it can be seen that it cannot ac- 
complish eny good purpose or where it will fail to nave a 
beneficial effect. (Knnneally v. City of Chicago, 220 Ill, 
485.) 

The facta in thie case indicate that the peti- 
tioner was negligent in protecting His rights, if he hed any, 
to the position of driver in the fire departsent, He seems 
to have made no inquiries to determine whether his leave of 
absence waa extended after Getober 19, 1910, nor did he in 
any wise concern Bimself about the visit of Capt, otrook to 
his place of residence, upon wiiose request he claims to have 
surrendered al) his insignia of nis position. Whether the 
petitioner did or did mot intend to resign or to abandon his 
position can be Getiersined only from his acts and not from the 
testimony as to what was in his ming at the time. if he éid 
not intend to resign, he was clearly guilty of laches in neglecte 
ing to keep himself informed as to his status from time to time 
in view of the fact that at the outset he was advised that 
leave of absence could be granted for a period of only thirty 


days at oa time, 


A period of over fifteen months elepsed between 
the time of his removal and the date of bis filing the peti- 


tion in this ease, No excuse or justification for sis long 
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absence from duty or for his lgnorance that bis leave of 
absence had not been extended after November 19, 1910, is 
shown, in our opinion the writ in this case was properly 
denied because of the unreasonable delay of the petitioner 
in presenting his petition for the writ. He seems to have 
paid no attention for substnntialiy a year to the question 
whether he had been excused from duty or his leave of abe 
sence hed been extended, ‘here is no excuse presented for 
his indifference and delay, We think the laches of the 
petitioner was a sufficient ground for refusing the writ. 
(Blake v. Lindbloom, 225 11, 555), 

Ye are furtner of the opinion that, aside from 
the question of laches, there is sufficient evidence in the 
record to justify the judgment of the trial court upon the 
ground that the plaintiff in errer resigned or abandoned nis 
position. (eople v. iisnifan, 96 i11. 420). A resignation 
vy implication may take place by an abandonment of cfficial 
duty without leave of absence or without good excuse sown, 
(Dennison v. Spencer, 101 111. App. 62), In Barbour v. 
United States, 17 St. of Claims, 149, it was held that the 
resignation of an office is the act of giving it up, and 
is synonymous with surrender, relinquishwent, abandonment or 
renunciation. In law a written resignation is unnecessary. 
It may be by parol and it may be either express or by impli- 
cation, The intention te resign or abandon may be inferred 
from the conduct of the party. if that conduct takes the 
shape of noneuser or neglect of duties, 30 as to amount in 
itself to an actual vacation, but without express renunciation, 
of the office, a sufficient abandonment or resignation is 
show, 

under the circumstances siiown by the record, we 


think the fire Karshal and the Civil service Commissioners 






te, rns. abd fede. 9 eonatongt ated anil Neate Pernt 
Oe Otte ok apdmovor xedte debuodxe nee apes Jee boas were 
eens, aan 9820 sett ft et, aft. nolwige xmo ee : 
tones Lisa. ot Yo yeten, of BUGRH IE moa? to Ge UDO i " 
bye ot awe9e ot ot 2zw, ode. ‘a r noktiteg ein snitresens ab 
wokieoup 419 9. BOOK, & yitalinatedss. 26%, blibibpitesicumet 
ns Yo #¥aoL eke xo Web woz? Desvoxe need bed om zosdece, — 
19%, besrenore oewoxo om st exedl ,behasixe aged bod gones 
ed Yo godoas gat anbis oF voted bue soneretitbst wid id ‘ 
titw ont ‘paietex *02 baworg snoioiiive s Saw, Bemesetaeg., 3 


+4088 .£t1 08S, .soosdbad at. aig), 


wort ebiee tad? Hoknige wid Yo teddaw? ozs ow ‘ Copan en | 
ony ad eonedive dneiolTive et eteds saodoat te aoltesue only 
end woqy e100 isias ead to drip my eda ciesent ot + bxover, : 


ela beaobusda to bomleet toute me tisniolg out , Fone, Sea 


moltamgisox 4 ,(08 .££1 22 «ginal .v efgees)  .wotisog. 

faigitto to ¢nemnobasds ae yd gontg edad yom mohiaotiant ye 

swords awoxe booy tuadtin xo eonends to evagd pajaiitaisny 
+Etygdtes ak ,(£ .qqa ,fft I0L , mo 


odd toms biod sew 3k ,CDL ,amlels to ,¢9 Tf ,aesase posta 


' Sne a@e 31 grivig io soe aid ak soltto am an Xo noltenptesn 24 
1 Sapanhieds ,Inomdsivpatser ,xebaereue ddlw evomenomys eh 
“Viageoponas 44 Koljangicot aottiyw 2 wal al —  tobseLonumen 
citqms. yd 20 weonare tonsio of yam sk bus Loteq vo. o¢.xam #3, 


botietnt ed yom nobsads to myleex oF moldapy m2 od’ .nottao, 
Sai soiss)toubaoce tadi TL .\ydtad eae Yo Joubaoa ons sh, 








Gi taveme 69 an 08 ,setiub to Joufgon £0 teeH-non To eqsde 
nditaloauney Kaergxo Juoitin Jud ,tolénvay feudon oo, oF Thoads a 
Bt golssnyieot 19 Juemmobonda Ineiottive a .seitte eat Yo | 

r Fie AN Tie Pg ster og, 
ow ,bxooen off yd mrorig, serqesemporto. eng ZObRU., . i wh Aakh 
atenoteciumod solvates Lived odd bam LeteseK ext ontt dabstt 










| were justified in iresting the position cf petitioner ee 
relinquished and abandoned, 
The jucgment of the trial. court ie affirmec., 
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BH, JUSTICR BEIT OELIVERED THE CPINICH OF THE COURT. 


Gn Sares &, 1038, the coxsplainant, appellant, 
filed her bili against defendant for divorce and slimony on 
the ground of extrexe and repested cruelty, and also prayed 
for an injunction restraining nim from in eny way interferbng 
aith her or her child sbout to be born. 

the pmended bill of caumplsint filed later by 
leave of court alieged seven apecific acts of cruelty, siving 
the dates theresf, and thet on diverse days and tizes since 
their marriage *defendant nad beaten, punched, etvamk; ehoked 
ang otherwise cruelly abused and Lllltreated the compisinant, 
and has threatened her life, sc that ner life mes been ren- 
dered s.iiserable. 

the defendant answered the bill, denving 211 the 
@llegaticns of cruelty. 

& jury was desanded by tne cospiainant. The 
esuse went to trial upon the amended bill, answer anc replie- 
eation. ‘the jury returned a verdict finding defendant not 
guilty. 

Upon @ review of the record we Save cone to the 
conclusion that such errors were committed auring tne trial 
that the verdict and decree besed thereon must be set aside 
and reversed, ‘he trial, in our opinion, was not a fair 
trial. #e shall confine ourselves to # brief discussion of 


these errors, and shali refrain from discussing the merits 









Vyaeues® wo 


ee Sas 


cn AITO E 


St ep BE 


pamia | toni pus “aveb ones Sm in a «tes 


adi oJ atom gven: ov bt cout: oilt Yo wol¥er © Pe 2 ‘ie 
fatad 43. snirabe bed thamon s00 eretke Hoste com 7 sh wh 
ebivs - 26 i ee i OE el iba Ba 


siitem eds wake sso Bs ‘meter eed 


en eee eee oP 


of the case for the reason that there mist be a new trisl. 
Vauring the trial of the cense the court by its 
rulings required the compisinant to confine her proof ond tease 
timony atrictly to the dates specifically alleged in ner amended 
bill, amd refused to allow her tc put in any testimony under 
the general allegation of acts of cruelty alieze> to have been 
Committed by the defendant from September 7th to the middle of 
October, 1912. This was msteriai error. ‘he rule as to proof 
ef generel allegations of the above nsture in a bill for diverce 
is well etated in 14 Cyc, 666, es follows: 

"Tne sets of cruelty should be slieged with reason- 
able certainty as te time and place. However, the exact 
day and slece of each particular act need not be alleged 
and shen the conduct complained of is continued and not 
confined to any particular time or locality, the specific 


Bllegation ef time end place is impracticable and should 
not be required,* 


in Sekowski v. Bobowski, 242 111. 524, only twe 
acts of cruelty were recited in tse decree and tkere was then 
the general finding: "That on divers other oceasions he was 
guilty of extreme and repented cruclty by assaulting and doing 
her personal viclence.* in discuszing the sufficiency of tnese 
fincings, the court seid: 

*The fact that only two dates were given when 

Plaintiff in errer comzitted the acts of violence and 
eruelty against defendant in error ana that one of them 
was 15 years befcre tne trisl, dces not rencer the finde 
ing insufficient, supplesented as it is by the further 
finding tat the plaintiff in error nad been guilty of 
extreme cruelty to nis wife by assaulting ner on divers 
other occesicons and doing her personal viclence and the 
sufficiency of these findings of fact ia not destroyed 
bpeeause the dates of these acts are not given.” 

There is clearly indicated in the language of 
the court that <herever there is e general sliegation ef die 
vers acts of cruclty at other timea than those specifically 
mentioned, evidence is sduiszible to supplement the evicence 


produced under the specifie sllegations, +e think there can 


be no doubt that under the allegetions of the bill the come 
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pliainent hed a right to put in preof concerning sets of the 
defendant wsich were referred to in the bill as occurring bee 
tween the 7th day of Jepteszber end the middie of ceteber. 

in the Hneyeiopaedia of Tleading and iractice, 

yol. 7, page 79, the rule is ststed as follows: 

"{t is not necessary to allege esnch sct consti- 
tuting the course of illetreatsent, for wiile the decree 
must be based upon the acts of cruelty alleged and net 
upon other sects, yet, the otner acts act speficically 


alleged are ad@sissible to zive color to the sets charged 
and to inform the court or the jury of the cenersl cone 


= 


duct of the parties and their attitude toward each otuer.* 
Se think the court erred in refusing the complain- 
ant leave to azend her amended bill during the trial by setting 
out an act of cruelty committed October 26, ivle, by the defend- 
ant ander the fects and circumstances set forth in the affidavits 
presented and filed in support ef the motion fer leave to smend, 
After refusing to allcw the amendment to be asde 
and refusing to admit testimony as to what occurred on October 
26, 1912, the couft permitted the defengant and his mother and 
father to testify to a quarrel thet occurreda on that “ate. Coune 
sel for complainant attexpted to cross-exmauine as to the occure 
rences on that day, but the court denied him the right beesuse 
the day was not specifically set out in the smended biil. This 
emphasized and made more gricvous the error in refusing the Conie 
plainant leave to amend her bill and set up the act of cruelty 
thet occurred on that day. ‘The rule for amending a sworn bill 
is stated in Nelscn v. Randolph, 22 ill. $4), 28 follows: 
2 *ghile the bill was sworn to and the right to 
agend did net exiat as a matter ei course, still appellant 
presented amencuents that appeared te be geraane to txe 
[ original bill together with an affidavit giving | reason] 
| able excuse why such matter was not inserted in the first 
instance, which ia al} that is required under tne —— 
to warrant the ellowance of amendsents to & eworn plea ing 
hen sueh allowance is necessary to sake the pleading suf- 
ficient and in furtuerance of justice." citing, Jones 
Kennicott, 85 id. 464; Campbell _v. iowers, ive id, 126; 
emanate 


backi Co., 169 id. S70; Sauer Grocer Co. 
« rye! f=, =} oe 
Zelle, 172 id. 407; Dilcher v- Schorik, 207 id. va. 
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“jf the allowance of the amendsents would have 
made tne bill one under which the appellants could have 
obtained the relief sought, or any equliinbie relief, the 
coutt should have allowed the amend=enta in furtherance 
of justice, and ite refusal to do sc is an abuse ef the 
discretion which may be reviewéd on appeal,* 


Equity fevers amendsents ever on the hearing, 
provided they are not incensisten’ with tne original pleadings 
amd do not entitle the complainant tc a different sort of re- 
lief. (Satterson vy. Johnsen, 214 id. 481; Yaylor v. Taylor, 
299 id. 34}. 





At the elose of the first dey of tie trial, by 
consent of seunsel, @: the sugsesticon or request of the trial 
juage, the parties to the bill went into the chambers ef the 
judge where the judge endeavored to bring about a reconciliation, 
Hefore the trini was resumed the next mornings, counsel rsr come 
Plainant asked the ccurt to excuse the jury or allow him to meke 
@ motion in chaxbers not in the presence of the jury. ‘The court, 
without excusingethe jury, asked whst the motion was, snd com- 
Pleinant's counsel then sixted thet the action was thet a jurer 
be withdrawn and the cause continued for a new trial before 
another judge. Counsel further asked that the jury be excused, 
but was direeted by the judge to proceed, whereupen counsel 
stated that the motion was mede because his client nad informed 
him that by reason of shat hed oceurred at the interview be- 
tween the judge and the pertica, cempiainant did not believe 
she esuld cbisin « fsir and impartial trial, and offered to put 
the complainant on the utand to testify as tou the feets of the 
interview. ‘The judge thereupen expressed his surprise that it 
should be claimed by eny ome that anytuing took piace or could 
take plsce by reason of which coupiainant could not receive a 
fair trial, and ateted: “1 as frank to say in open court that 
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‘Blessed are the peacemakers for they shall get the worst of it.,* 
- applies to the court as wel! as to anybody cise. ‘he court knows 

in his own conscience, and this is a court of eanseclence, that 

nhething occurred ay any time and nothing could occur at any 

time in teiking to these two people * * * which would prevent 

him from giving a fair irial and for thst reason the action is 

denied,” 

This statexent, in the presence of the jury, of 
wnat occurred in the chasbers interview, sfter the case had 
been on hearing before them during the day and the testimony 
of the plaintiff had teen delivered, tended to convey to the 
jury the impression that in the view of ihe court compisinant 
hag failed to make out Ker esse, sné thet she ought not to 
litigate further but be reconciled to ner musband., in other 
words, the jury, heving been thus informed of the view the 
court took of the slleged ects of cruelty, mignt be ied te 
take the view, emda douttless did take the view, thet the actual 
eruelty shown by complainant's testimeny sas too trivial to 
become the basis fer a divorce, and that the parties ought to 
become reconciled and live together as husbsnd and wife, duries 
ordinarily attach much importance to the remarks and opinions 
ef the court. ({ill, Cent. #. %. Co. ¥. Gouders, 176 id. 565, 
593}, emd Renee it is important that no act of the court or 
expression of opinien of the court siiould be ailosed to come 
to their knovicdge regarding the merits of the controversy on 
trial before them. We regard the remarka of the court in this 
trial on review a8 more cbjectionable tnan the remarks of the 
eourt in the Souders crse, supra. “it is error for the court 
tc make any remarks indicating nis opinion apen any facets 
necessary to be preved.” (Andress v. “etchas, 77 id, 577; 


okelly ¥. Boland, 76 ic. 438; seinber people, 174 id. 
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Im his closing ergueent to the jury coungel for 
gefencent, over objection by complainant, was alloweé to comment 


ém the action of couplainant, during the selection of the jury, 


in excluding from the jury all jurors, except one, of a certain 


religious feith, naming it. This was error. 


That question was 


not verore the jury for censideration. 


For these errors in procedure the vardict wad de 


eree are reversed and tze cause is remanded for a new trial. 
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GEUMGE SIXGFRIED, } 
Defendant im Frror, 





TRE RUBACLPAL COUnT 
VS. 


i f OF CHiCcaeG, 
GLOKGEL FAITAR, y 
“5 


bheimtare in Error. 
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MA, PRESLOLIBG AUGTICE BAOWR 


DEILVERER THR OPINIOG CF THE COURT. 


Ris 2s & welt of error sued out to reverse a 
judgement in fereivle entry ance detse#iner, in Prvor of the 
plaintiff, Siegrricd, against the aefendunt, “vitze. Yritse 
became the tenant of a six room (iat oelenging te Jiegfried 
in (ctober, 1911. ‘when or oefore the tenancy began Fritse 
paid two dollars to Siegfried ano took a receipt, which whem 
introduced in evidences ran: 

"Chicago, vgteber 14, i@1l. 

Peoeived of G, +, Fritze iee Sollara to epply 
en November 1911 rent for ist flat at S443 erry ct., rental 
to be at the rate of 620 per month for the your. “oa be put 
in firet-clasw repair a8 agresd. — 

Geo, Siegfried," 

Im our opinion this is only a receipt, not a 
Lease wich must be assumed to contain oll the conditions 
of the renting. 3. 

the plaintiff says that the condition of the 
tenancy was that the rent of 920 should be payable in 
advance on the first of the month; that he told the dee 
fendant so when he called to rent the flat, and that for 
three or four months the defendant paid the rent in ade 
vance, 


The defendant denies that there wae anytring 


seid about payment in advance, and that therefore the rent 
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was not paysble util tne end of the month, He introduced 
himself several recefpts, however, which esovwed that ne 
aia not wait until the end of the montn before paying. 

the tris) Judge, sitting without a jury, was 
at liberty to believe, and evidently did believe, the 
plaintiff's statement that the rent wes paysvle in advance, 
if it were, then no setter how much Resiency had been there} 
tofore shown, the defendant, under the evidence, coved on 
gune 4, 1913, $40 for two mentns’' rent « g20 for hay and 
$20 for June, Siegfried gave him on that day a statutory 
five days’ notice to pay the 440 or quit, fritze on June 
9th offered to pay $2) but no more, insisting that thia was 
all that was due. diegfried degiined to receive anytoing 
less than the 240, end brought endt. 

Phe Court feund for the plaintiff, as ke vas 
obliged ts do if ce believed bim rather than the defendant, 
®e see no reason to interfere with the gudegment. it is 
affirmed. 

ABFIFRED. 
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BARK BURHG and JOHN BARNES, 
Appellants, 
es ) APPEAL FROM SUPERIOR COURT 
va, f j 
} OF GGOK COUNTY. 
SPREIN MYERS and AOUIS Li, Mecosta, ) 
, Appr lie ) 


sonst 


4 wo > me =O 
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RE. PRESIDING JUSTICE BRO 


} 
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DELIVERED THE OPINION OF THE COURT, 


This appeal is an attempt to reverse a decree of 
the Gupericr Court of Ceok County diwsissing for want of 
equity tne 6111 in chancery of the sppellants seeking primae- 
rily to subject certain real estate, the title to which was 
in cefendants, to the payment of certain claims allowed by 
the irovate Court of Cook County in fevor of the appellants 
severolly ageinst the estate of Kerman fh. Kyers, the decensed 
husband of one of the appellees and the fatherein-iaw of the 
other, 

The elaim of the appellant (complainant below), 
ark Burns, was for $2000, end that of tie other complainant 
and appellant, John Barnes, wags for 24000, 

Gerteain other incidental or collateral relief 
within the general purpeses of a creditor's bill of tnie kind 
wae prayed, but to justify any relief it would have been nec- 
essary, firat, to sold that one or more of certain pieces of 
yenl estate specifically nascd in the till hed been, eitner 
before or after the deat. of licrman . Myers, improperly and 
in fraud of the ciwplainents, transferred from Herman *. Lyers’ 
hands or estate inte tuose of one of the defendants, or that 
such piece or pieces, although in reslity beneficially bee 


longing to Herman %. cyers, hod beer. originally placed, through ~ 






his’ procurement, in the newe of one of tne defendants without 
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considerstion and with & freudulent intention of hindering ond 
delaying hie creditors, 

The éouanei fer the parties in the argument of the 
cease have in the interest of brevity used arbitrary seyubols 
{letters of the alphabet) to signify tne pieces of real estate 
involved, and we sisli do the save, All of then are situated 
in Cook County. 

the evidence bearing on the contentions of the 
complainants shows that Janusry 18, 1904, Burne loaned Herwan 
Byers 92000 and took a note for thet amount. Tols note was 
the tesis of tne irebete Court judgement before named. At 
thet time Mersan Kyera oved barnes some money vhich, however, 
was paid in August, 1905. ‘The irobate Court judgment allow 
ing a Glais in faver of Karnes was based on money loaned sube 
sequently to that time - in Haven and April, 19.6,-and evidenced 
by notes dated in those montna, 

it would appear that at that time (January 16, 
1904) Herman kyers was in no vusinees, but had an interest or 
stock in a corporation known as the Lliinois sognic Plie Come 
pany, ond certain pieces of real estate, whieh may be designated 
BS Ase, B., Cas D. and G. it ig suown by the evidence tiat be- 
sides the debts he then oved. Lurne snd Barnes, he owed to one 
Leopold Apple 63060 for money borrowed, and to the brovers ie- 
posit National Bank about $2300 on direct obligetions, and 
$2600 more, for wnich he was contingently liable a8 endorser, 
his obligstiona to the bank probably being connected with the 
business of the Illinois Yosaic Tile Company. ‘Tais would make 
$93C0 in all anown by the evidence to be his indebtedness, if 
we disregnrd tie srounti(left entirely indefinite by the testie 
mony) then due Barnes and afterwards paid, 

Between that time and August 29, 1904, an snaly- 


sis of the evidence, including the Drovers bank account, would 
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seem to show that kyers hed decreased his direct linbilities 
$106 and increased hib contingent linbilities by endorsements 
and discounts of the Tile Company's notes and of those of 
others apparently connected with it, to sbout $4600, His 
liabilities direct and contingent therefore amounted te 
$12,006, 

This date of August 29, 1904, we single cut 
decause a transaction of thet day by tyera is the first ate 
tacked in this litigation, Gn that day byers increased his 
contingent liabilities by G15co by the discount at the Bank 
of a note of William Parsons or to which Willies Parsons was 
a party, and conveyed tiroughn John Harnes,(sone of the complain- 
ants herein) to his wife Jennie iivers as a cift the piece of 
resl estate D>, This picee ef resi estate (0} is one of those 
which the bill attempta toe subject to the payment ef the come 
plainants' claims, 

A weex er two before, in the earlier part of 
fugust, 1904, Byers had seld G. for g100G and 135 sheres of 
street railway stock, which stock he sold in February, 190., 
for 314,000. Besides this stock anid presumebly this casn, 
amounting to §15000, Myers had the pieces of real estate A., 
B. and ©, each encumbered, but the equity in eaci of which, tre 
evicence tends tc show, was properly vaiued as follows, naming 
the lowest prices indicated by eny of the witnesses: 


A. §5000, 


B. 8800, 
G, Bho. 


Total, Sl7CGG. 
de tiink the evidence in the record as it stands 
therefore fairly establishes tne facet tint Lyers was not by 
any means inselvent when he conveyed b, without esnaideration 
to his wife, and that he wight, moreover, in good faith have 


believed that he was retaining property to the value of at 
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least 752000 to protect indebtedness which,direet and contingent 


togetuer,did not smeunt to muci more than $12,000. But this is 
not ell. Kyers must have been interested in the fllinoia he} 
sgie Tile Co, Subsequently that Company went into bankruptcy 
owing him money, but at the time he made teis conveyanee to 
bis wife, if te ie to be charged with the knowledge or belief 
that his contingent indebtedness was equivalent to a direct 
liability, he may at least be credited with the belief that 
his interest in the assets and businese of the Compseny, er 
ita indebtedness to him, wae worth something, Subsequent 
events and hia increnssinsly pledwing therenfter his credit 
and making contributions to the vusiness, would indicate 

that he kad faith in it, As a matter eof fact, further 
analysis of the Kyers secount with the Drevers National Bank 
ehows tnat ell of the notes but cne on wnich he was liable 
in Auguet, 1904, were eventuzlly finally peid (by waich we 
mean that they were not renewed) long before kyers' death - 
most of them in the early pert of 1905, 

The notes on whicn Lyera was Llinble io tne 
Drovers National Bank #hieh were cutatanding at his death 
were of a later date than August, 1904, and were not renewe 
@ls of these then in existence, 

Antioipetory knorledge of the subsequent faile 
ure ef the Company cannot be imputed to Myers to render his 
gift to hia wife in 1904 invalid or objectionable, 

Gertainly it cannot be maintained thet the cone 
veyance woo invalid becnuse £t left byers insolvent, for there 


ig no evidence that it did, And in the absence of such eavie 


dence, @ gift of Myers to bia wife will not be adjudged voidable 


even as egsinst Burns, whe is the only one of the complainants 
who can claim to nave been a pre-emisting creditor. 


Moritz v. Hoffman, $5 111., 553; 
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bridgeford v* Hiddell, 65 111., 262; 
Rittinger v. Kaaten, 111 111,, 268; 
Tames v. Dorsett, 147 Il1., 540, 

We know that the s¢rvellants insist that this 
atetement ia tee broad; thai as ageingt pre-existing creditors 
the rule is that such s conveyance will be neld invalid unless 
the grantor is pecunisrily sblie to withdraw the pmount of his 
donation from his estate “without the feast hazerd to his 
creditors", enc the cpinicn of the Court in #meraon v. Semis, 

69 Il], 357, is quoted te this effect, This phrasing is taken 
in that opinion from Hipr v. Hanna, 2 Bland {Hd.) 33, end can 
hardiy be considered in view of the [lLlinsis cnses which we 
have cited to expresa ithe Lluw ci tuis ctate with exactness, 

in imexvson v. Benis the Court also said, referring to the facts 
of that ecse, that after tre questioned conveysnce wes made 
“there may be waid te have veen essentially not!.ing left for 
the satisfaectionecf tie claiss of creditors.” 

But with etill greater euphasis the contention is 
mage tat insclvweney is net neceenary to show s conveyance of 
this kind fradulent and veidstle, - tuat not only agsinet pree 
existing but even as agninat subseauent creditors it is voidshle 
if made wits the fraudulent intent to hinder an: delay Snem, snd 
that in the case at bar tuis intent is proven, if not by the in- 
gufficient protection left creditors, taen by the express atatee 
ments of Myers prior and subsequent to executing the conveysnce 
in question, It is undoubtedly true thet if ouch a fraudulent 
intent is snow by or cat be pr periy inferred from competent 
évidenes presented, a cunveyance can be set aside, insolvency 
in such a cose way be only one of cirevmatances from whieh tne 
intent may be inferred; end absence of inscivency say not be an 
irrefutable argument agsinet it, Sut it is certainly, in & case 


like this, a strong argument ageinst it, and apart from the compe- 
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tency of the testimony of Bernes end Parsons to conversations 
before ané efter the conveyance of Auguat 29, 1904, which is 
& matter of the very gravest doubt, the testimony itself to 
our binds falls short of proof of any such intent, 

Barnes, wio is A party complainant because of 
hyers' incebtedness arising through Usrnes'’ voluntary loan 
to him Lone after he, Bornes, nad known of and was the ine 
atrument through whicn the conveyance wee aude, says that be- 
fore tie cunveyance syere seid he was “afraid of obligations 
to the Tile Cs. and He was afraid they would muexe trouble for 
him and that he had «a wereal right to protect his fasily," 
Even if we musi give isplicit faith to the exact words cf & 
conversation like tiis eleht yeare before, i: dees not seen 
the atatement of an intent to hinder or delay complainsente 
or others as crediters; but rather, under the clrewastances, 
as the defendants say, an expression ef a desire ~ not blase- 
worthy - befere g¢ding into 9 kesardous investment or lisbility, 
to make his fasily safer. The conveyance was not & secret one 
ang there is nothing from which it ean be inferred tuat any 
credit wag thereafter sought on account of property which had 
been put beyond reach of his creditors, But we can neroly as- 
sent to the view that this comversation veu precisely that 
wnien is given, Kverything snows that barnes, who was then a 
ereditor of tyers, (for an indebtedness subsequently paid; did 
not consider it an attempt to binder crediters generally, and 
also that Hyere was not under obligstions te the Loenic Tile 
Go, but for the Hoasic Tile Co,, and that the Tile Company owed 
him, not he the Tile Company. And es a matter of fact, the 
anelysis of the Bank scecunt heretofore sliuded to shows that 
before Kyers’ death every note conneokved with the Tile Cc. : 
which was outatending on Auguat 29, 1904, except one of 800, 


was finally paid + many after severai renewals, it is true, 
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it was, with this one exception, entirely new notes, not ree 
newals of old ones, wyich were outstanding obligations of 
Ryers at his death. “e anve no statementea or evidence which 
gives a complete or adequate view of vers’ relations to the 
Tile Company, but the matters we have mentioned do appear, 

Parsons’ testisony of a conversation held with 
¥yers in January, 1905, ia even lesa to the point, for as ree 
ported it is more definitely » statenent that tae cenveyance 
was to protect himself from tue creditera of the Tile Company, 
and, @& we have noted, these creditora of the Tile Company at 
the time he made the conveyance were paid before nis death 
in every cage but one. 

Be do not thin., therefore, tnat tue Kaater or 
tne Chancellor was wrong in nolding *that the deed from Herman 
hi, Byers and wife to John Barnes and from Barnes to Jennie Ly- 
ers vested the title to the presiaeg therein deseribed® (1) 
“in Jennie Myers free and clear of any rignt or claim of tne 
couplainants.” Ror do we think thet tudes right of bre, kyers 
was affected by the fact that her husband afterward acted for 
her in tne ‘collection of rents or that sucn income was mingled 
with his own money in his bank account. 


fhe next matter complained of by the bill was 


“the placing by Myers of real property purcnaged by ini on 


¥eb, 16, 1905, in His wife's nase, “he transaction was this: 
Pebruery 16, 1905, Syers wede # contract with & mir named 
Bane te sell him certain lote (#) for ¢12,0-0, snd in the 
carrying out of the agreement Bane on the same day made a deed 
of ¥, to a2 man named Bland, who was a were dunay in the trans- 
action, and received g10 for ais participation in it. lend, 
helding the title, made oa sortenge trust deed on ?, to secure 


eignt notes of 5000 each, also made by Lim, ile then by deed 
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dated, acknowledged and recorded on Februery 17, 1905, deeded 
the property F, to Jennie “yers, subject to the aortgace. 
Louies DeCosta, one ofthe defendants, was just about to bee 
come the soneineinw of Kyers. Cn Pob, 16, 1905, Myers bore 
rowed $20,000 from DeCosta ani gave him a note for that 
amount. Later #yers gave him four of the secured fland notes 
for $5000 each as colleteral, iater still vyers borrowed 
$3500 more from DeCosta, and obisining cne of the #land notes 
which ne had pledged to vecosta, on tne security of that and 
the four otner Bland notes, in the aggregate $25,060, borrowed 
$25,500 from the Drovers Trust & Savings Hank, HKeanwhile, 
either as the agent of Bis eitebloppalixes Gontend, or othere 
wise, ne ouilt on the property F,, wuich wien ne bought it 
for mie wife was bare, a fire having just destroyed the builde- 
ings waicr heé been upen it, 

While kyers was alive he collected the rents 
from the property and the family inceame scema 21] te have 
| gone in® the same general fund, After his death Dbelosta, 
having e@ claim ageinst the estate of $23,500 and interest for 
money loaned ilysera, secured by the Bland notes fer 215000, 
with a view te protection ageinst adverse foreclosure, “8 it 
way be assumed, took up the Kyers indebtedness ef £25,500 
at the Drovers Trust end savings Bank, and received the 
Bland notes held by it a3 collateral security to the anount 
of $25,000, DeCosta thus had in clains against tue estate of 
Myers # claim for principal and interest of money loaned by 
him directly to Myers which hed been allowed for the sum of 
$25,6SE.00, and the claim of the Rrevers Trust 4 savings Sank 
for $25,500 , and he held as security the 440,000 of Bland 


notes secured by trust deed on F, Cctober di, 1909, Hrs, 


Kyers decded her equity in F, to DeCoeta in cancellation 
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of this indebtedness and mortgage, liow much it wes worth 
there ig nothing in the evidence to anow, except the state» 
ment of DeLosta that forty-five thousand dollars would be a 
geod price for the property; that he Ans offcred it at that 
price without & taker and can get ne better offer than 
fortyetwe thousand five hunared dollars fer it, 

¥€ Cannot see any good feundatien in this situa- 
tion for the contention made by the conplainstits that this 
property F, should be subjected elther wuolly or partly to 
the payment of their indebtedness from br. ivers' estate, 
There was nothing secret or freudulent about these transace 
tions from the beginning, on its feee the original purcnase 
by Syers vould eppear to have been a speculation or business 
enterprise entered upon far nis wife, he acting as her agent 
in buying end improving a piece of property, it was distinct 
from any business ne was garrying on in connection with the 
Tile Company, apa there ia noticing to sugezest that it or its 
results were in any manner put forward as a means of securing 
the credit which either of the couwpiainanta at any time gave 
hin, 

ir. DeCosta put nis mosey int. the property to @ 
large axount and apparently in perfect good faith and is still 
a loser. There is no reusgon it showld be taken from him in 
wiole or in part. His being a son-in-law of )yers makes nis 
position neither better nor worse, it say be suggesved, howe 
ever, thet possibly had the property not been in Mrs, Kyera' 
nase, Yether thas in her busbend's, he might nov nave risked 
his criginsl invesiment, 

‘She ground for maintaining, Novever, tat “yers 
entering ant this transaction in brs, Kyers' nase and in nor 
behalf, rather than in his own, snows & frauduient intent, is 


found by the complainants in the nasumption, wiie they taink 
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is justified by the evidence, that vyers took a large purt 


of the essets which he had remaining after ne conveyed © 


to his wife and made with then the $142000 purchase of the 
property ¥., which he alee placed in his wife's nome, The 
two transactions taken tovetner, they say, siow the fraudu- 
lent intent which they allege. ‘siving the question whether 
thiz uetion could be wo construed if tne evidence showed sueh 
a disposition of suck assets, we are not of the opinion that 
it does, The complsinsants rely on tuis fact: February 7, 
1905, Hyere Bold the 135 shares of atreet railway stoek of 
waich we have before spoxen, end received £14000 therefor, 
February 16, 1905, nine days later, ne purchased ¥, for his 
wife and paid e120cce for it. This would tend to substantiate 
the inference which the couplainanta draw from it, exeent for 
other facts, Those frets are that on February 16 itself, he 
borrowed anc received 625,000 from pecosta; that after the 
building wes placed on the land, building and isnd tegether 
were not worth 30 much as the money whieh he borrowed on ace 
count of thes, including tuisc 220,00C, and (which is not 
noticed by either party in argument; thet on February 7, 1905, 
the deste of his receipt of saoney for the rnilwey stock, he 
finally paid (not renewed) }4000 of the Tile Couwpany notes on 
wich he was liable, end on February 9, 1905, $900 more. A 
portion at least of this 314,000, reducing it mucin below gl-,vU0, 
undoubtedly therefore went to swelj tue finel loss whieh the Tile 
Company enterrrise involved him in. Yerhaps if we had in the 
record {(wnien we nave not, despite the recital lec. p. 443) 
the defendant's exhibits 43 to 102, it might be found that 
other amounts sight thus be traced between “ebruary 7 and 
February 17. 

We think that ss to this piece of real estate F, 


also, the Master and Chancellor were ri-nt in their holding 
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that the deed from Jenmmie hyers to be Costa dated Gctober Bhs 
1906, vested the title to the premises described (¥) in said 
DeCosta free and clear of any right or claim of the complaine 
ants, 

The third and last contention of the appellants 
to be considered is tnat a judicial sale to beCoata under tie 
order of the jirobpate Court of Cook County, and confirmed by 
the Probate Court of Cook County, of the equities in A., 3B. 
and C,, the pieces of real eatete remaining in kyers' name 
and estate at his death, was "eslorable", *fraudulently dee 
Signed to vest title to said premises in said DeCosta for 
the purpose of defrauding the complainants and other credie 
tors of tiyers", ete., and that it was reully 3s sele to Jvene 
nie Myers herself, and therefore void, 

It ie true that the amount which the equities 
in these properties realized, $3500, waa not thoir full vale 
ue even vith the dower outetanaing,if the uncontradicted 
testimony which we have before in this cpinion indicated we 
must consider conclusive, is correct; but inadequacy of price 
is not infrequently aszociated with judicial sales, «specially 
of property subject to mortgage and dower claimep, We can 
gee nothing in the sale itself even suggesting ® suspicion 
of the good faith of the parties as to tuie gale, it was 
open - and reguler. Tne claim of LetCesta was a just one, 
lie was looking cut for his interests; the other clainants 
in tne robvets Court had the oprertunity ef protecting 
theirs, if the preperty sold were worth more thon it 
vroughit, they, having at least constructive notice which 
they could hayes made actual notice if they were watching 
the adsinistration of the estate, might heave bid nigher or 
opposed the confirmation of the sale, They did nothing, 
hat DeCosta was ® son-in-law and tuat being # Son-in-iaw 


he afterward acted with generosity either to nia sotner- 
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in-law or to one of the unfortunate creditors of his deceased 
father-in-law, is not material in toie controversy, 

it follows that the reanining material finding 
ef the Mester and the Csanceilor, that the deed from Jennie 
Byers as executrix to said DeCosta, dated June 11, L9CE, cone 
veyed the premises (A., BE. and ©.) aubject to the dower 
rights of Jennie Myers, but free from any claims of compl aine 
ants, is aleo correct, and that the decree dississing the 
compleinants’ bill for want of equity is witheut error, It 
is affirmed, 
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Shis writ ef error bringa in review a judument 
eof nil eapist in an ection tried by the Court, in wrieh 
plaintiff in error iand eas plaintiff and defenient in error 
Jienersanmm waa defendant. 

fhe hildebrandt Fuct Cempany gzs in finaneial 
trouble, Hildebrandt, ¢r., #48 Dresicent and aenager of 
the tozpany, ané he, his father and Leéwliff were ite direce 
tore. The lense ef tae yard cecupied by the Cocpany was mde 

a“ 
by the landleré te Hildebrandt, Jr. Samreh 1, 1914, the fole 
lewinge instrument <ee executed sy Lildebrandt, Jr. in tae 
name of the Casopany and individuslly and deliveres to dimuere 
SSE S 

“Sor and in eenaideration of one Dollar ana other 
geod and valuable consideration, tc se in annd paid, the ree 
ceipt ahereof ia hereby achnowledcei, we do hereby sell, ase 
sign end transfer unite A. bh. Jinweraunc wil the asseta of tne 
EH, Hildebrandt fucl Company, sonsisting ef seccountse receivable 
and ell Kerses and wagens, ali tecle ond sneninery, ali wood 
and luxnber in yard and all persennl property of the seid i. 
Eiléevrendt fuel co. und interest we neve in 2 certain lease 
of the presises known as ¢2340 sit. Paul Ave., eaid aszignment 
being subject to the aprroval eof the erecitors ef H. lildee 
brandt Fuel Ca, itnuess our unde and seals this let day of — 
mre, A. B. 2215, 1. Hilcebrandt Pusl Cs, igemlk} He As 
Hildebrandt, jr. (seai).* 

“ore then seventy-five per cent. in 
enount of the creditors of the Cospeny consented to such SB 
Sigrsent. kt gece not clearly errear whether Simaernann 


tock forcal poesession ef the property assigned to him, He 


—— 
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mey have githout question oF Lexgslity or witteut any 


bie 


end ivnd went te the yard and exauvined and checked over the 
property. iund was especiaily Gesirous to secure ihe lease 

- 
ef the yard ang told Simmernann that ke had arranged with 
the landiord te get tre lease if they could get Hilcedrandt 
out ef the yard. iunc sade 2n offer of 2600 for the prope 
erty mesigned to dismersann, whe re orted tae offer to Lilege 
brandt, Jr., “he apparentiy consented te the azle ond promise 
ed te have the Rorses at the yard the mext dwar. Later 
Hildebrandt, Jr. ood Gilmertin eede an offer te Siasersann 
ef $600 for the property, but und insisted that he nas 
bought it end threatened to sue Zimeermann if he aid net 
get it, Zimsersacn finally consentee to eli tc iunmd the 
interest ne had acquired under tie agsigowent, anc & meeting 
ef iimmersann, Lund and feberts, Cund’s atternsy, W488 arrange 
eé for Here 16, on that day simcermacn presented the craft 
ef an instrument and the matter was fully discussed, obverts. 
Land's attorneys told iund tist if he wade the purchase ne eas 
buying @ “oat in # bag". Tie jnetrusent, after certain changes 
gugeested by Soberta Asd bec: Bade, 245 uigned by Z.gmersann 
and tegether sith time Lease oF tun yare delivereaé to iund, and 
Lund peid dimmeragnn GS00,00, [hs sanetrumene is aa fcilowa: 

f *Cndecago, =ar. Lis 1912. in consideration of the 
gue of Light Guncred Policrs {66} in ove to me in nend paid, 
a hereby sei, tranvfer and assign Sil interest i now amve OF 
may Have as Trustee or etnereisce given te me uncer an gasigament 
made by cue ©. hildebrandt, if., of hehalf of the 4, Hildebrandt 
Fuel Cesipany, ana cated Ugron ist, 1922, snd apprevec by the 
ereditora ef the eaieé -. igldebrandt Fuci Company; ts #ili the 
property of the said Company, te ene Eh. Ue Land. it is, how 
ever, understecd tuet i de nol in any way represent or enrrant 


that i have perfect titir to ania property, oF toet + Can dt- 


liver perfect title or possession ef sane, except 23 if she 
in tne above named inatrusents, and the purchaser, Ey De Lands 


hereby ssouses Shi riaas of less ang dmxage of any kind, nsture 
or description. Amd i% is further agreed that the only effect 


of isis sasignment ize te tranofer waatever title i new have oF 

warranty 
on my part whatsoever. $itness sy band and seei tiie 15th day 
Qi BAEC, As Be 1923.* 
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& few days later tue Kilcebrandt Compeny filed 
&@ Voluntary petition in bunkruptey, und April 4 thie euit 
was brought. 

TReere was Of thé part of Zimmersann acither a 
warranty nor # fraudulent eisrepresentation., on the cone 
trary, the instrusent sued on in temas stetes that dAisuere 
wan does sot warrent or represent tant he asa title te 
the preperty, smc tua. tie only effect of tae instrument was 
to tranezfer to tund whatever ti:ie be Kad, and Lund axe 
pressiy asaused ali riazk ef Less, 

We de net think tie’ the facts of this case 
bring 4t within the rule that @ sale ef personml property 
is tse adverse possession of @nother is void. Tse yorcit Lund 
£0 recover in this case would se to perait hie is rescind hia 
contract in & ose¢ “here no fraud oF miarepreses tation on the 
pert of the other psaerty to the contract is even sherged, 

Ze taink taat tue Caurt properly geve judguent 
fer the cefendant, 

fhe motion of defen ant in error is strixe from 
the record the *sorrect stateatnt ef facte" is denied and 
the juicsent affirmed. 

ROTiok YO GTEIES SEH lel 


ABD JUDGE OBT AP PIEBED, 
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tHe piaintifYr, A, &. Andrews Company, brought 
am action in the sunicipal Court scainst defendant tautene 
echlager to recover duunges for the breaeh of the follow. 
ing inetrument: 


“This agreement made the 1:th day of April, 
i#ld, between the A, H, Atidrews Company, & corporation, 
* # © perty of tne first part, sand ¢. ¢. Lautenalager sf 
Chicago, ili., party of tue second part, #iTBssakTii: 
: ® s & ¥ 
Party of the second part purchsses and srdere 
from first party the following described seuting, vis: 
65 ta, 217 (more or less, sccording to plang 
at 1,61) - 
Sheets per setting * * * 
the speeifications for sich will be found on pages 5 and 4 
ef this contract, ond it is axpresaly agreed that said specieg 
fienticns are and ahall be considered a part cf these presents 
Party of the seoona part further agrees te pay 


te the anid The 4. fi, andrews company for said seating at the - 


abeve prices per itex, or #5 5 “hole, #6 ateted, on the Pole 
lowing terms, viz: Cnek down, $200, unc 31066 duly Lot, and 
$16 Jaly 15, and $150 August 15, and 920 Gept. 15, and 2100 
Get. 15, and §206 Hey. 15, and e2cs Secexber sé, 211 in the 
year of {1912} secured by notes and chattel sorigages. 

karty of tue first part agrees to manufacture, 
trancport, deliver and set up ready for use in Grand Vneatre 
at 3433-55 Herth Ave., on or nbout the 15th day of June, 
2912, st its own risk, anc in xecerdance with plan or diae 
gree to be furnished by party of the second part, a6 hereine 
sfter specified, all the seating herein set forth, said 
aeating sisll be consigned to the aecond party, who shall 
Teceive sams and pay such charges as sinall have acerved for 
transportation, eaid charges te be deducted by second purty 
from its ceah renittance, end all expense bills to be ree 
turned ag voucsers to the first party with eaid réesitvances, 
*# 2 @ . 
Party of the second part agrecsa te furnish an. 
&pproved seating plan at lesat forty cays before the date 
mentioned in this contrac: for anipment, and any failure of 
said second party ao to furnish said approved seating plen 
@noall release the party of tne first part from its obliga- 


p 
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tion to furnish the seating ut the time specified in this 
contract. if the srehiteci af the suilding for shiek enid 
seating i8 ordered aheall furnish s#id seating slan, it is 
hereby cutusily agreed that «sid pisn shall be censidered 
the spproved plan of second party, and ehal} be binding on 
seid second party “6 such approved plan. said spproved 
plan shall govern in all resrecta the nusber, sise and are 
rangesent of Ghsirs te be furniahed under this centreet, 
* = = = * » & * % e * 

it is thorcgghly understood ond agreed by the 
party of the seccens pert thet the subsission of a seating 
Plan aceording te thie contract to the party of the seeend 
part by the party of the first part sheli not be construed 
by the party of the sgeond part as an acceptance of his eane 
ivact by the party of the first pert, 

it is expressly understood and serecd that any 
verbai statements or agreenenis not inevrperated in this 
@greesent shall net tbe binding on cither varty, ana this 
agreesien’t shall supersede sli previous proposals, 

Fhis contract is sade subject te the epproval 
ef tne party cf tiie first part, end shsli not be bisding 
Upon the party ef the first part unless and until it snail 
have been passed upon and accepted by an efficer of the core 
poration, 

ZH Sith2uG “DD REGP, tue parties herets heave 
hereunto set their Bands tne dey and year first above 
written. 

THe Re By BHDRSSS Vs 
By &. A, Sishop ‘Seal; 
i. F. Leutensenlager (eal j 


iyage 3j 
SBEPPIRG BEXEGTIORS ABD SPRCLVICATICNGS, 
consignee ceunty 
fix Hy, Station 
Name and joesi Address of ullding 3443855 “orth Ave. 
Address inyaice and Correspondence te 
By @agon Re. He OW OF Bbcut June 15th, I¢ix. 
All chaise in this contract te be gloss finrisn, unleas other 
wise specified. 
sainicssigpnsiacmiscliiacnateaasapedimdaa 
Leeation 
as CO LFLCAT IONS. Lain #ficor 
Style Ho, 217 
sehen tars A AE RESELL ONT ERA ti TEENA ORAL AALAND ALLA ALL DAL LD LLL AAL SIAL AN, 
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Approeximste number ef chrirse S50 

@oods (kind; sireh 

Finish ef woods {ceolor, to.) ier sazpile 

Csler of castings * i 

Ate resta je.) 4 rae 

Beek (description; seavy 5 aly F 
Seat (deseripticn) "hin 6 fly Yuli Te 
Veneers AeguLar 


fo eseh chair 650 
7 a 2 
* ] B 


hat reeks-necéed? 
Foot reste-neoded? 
Suaber pistes 
Rethed of nusbering rer Plan 
Boekrecks-hew sany? % 
Upholstering, anterial, ecoler & kind, x 
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Gf whet material ise fleort Cesent hat extra charge for 
cement, merble, etc. Ko. 


Suaber of aisles end width — ier plan 
| Average width chairs preferred “ ° 
| Besired specing between rows « * 


Level? BO 
Fieer inciinedy 66 
steeped? Re Liexel hend bolts 
{rage 4) 

any varinticne or change from regular style of 
eheiy must be fuliy specified sereon, “nen plan is not to 
be furniehed, salesman sust give wamber of rows santed, 
nusver ef eheire in row, sad width of chairs. 

Underetesd that we are tc buy back approx. 16 

$1.55 

chairs at lees per cheir, 211 chairs to be in 

first class condition, 

{3g¢4j the A, BK. Andrews Cs. 
a, A. Bishop." 

The Jury found a verdict for the plaintiff for 
$349,62 damages, «14 ts reverse thé judgment om the vere 
diet this writ of errer is proaccuted. by defendant Lauten= 
sehlager. the plaintiff in errer gontends that the ine- 
atrumenit sued on is not the contract of the parties, Fram 
the evidence the jury wight properly find tuat just after 
the instrument ene aigned by Bishop 28 salesnen ef tne 
plaintiff and by defendant, they exiibited it te Merle, the 
secretary and general senager ef the plaintiff Company, ond 
that gerle teld defendant that he aecertes tne contract, The 
inatrument in effeet provides that tas passing on and sce 
eeptance of the contract by an officer of the corporation 
shall be an approval ef it by the corporation, and the jury 
might from the evidence properiy find that ‘the instrument 
was passed en and accepted by serle, an officer of the 9or- 
peretion, Suen pessing 07 end aperevel of the inatrument 
were sufficient to sske it the contract ef the parties, and 
it was not necessary tat tne approval by an officer of the 
corporation sheuld be in writing. 

the plisintif? in error further contends that 


the ecemtreet was woid for Uncertainty bean se it provices 
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ber of chairs, and the exact suber could only be aseertained 
when plans for the senting of the thentre were prepared, By 


the terme ef the contract .autensthiager was to furnieh the 


gonting plan within @ given time ond failed te do ea. Such 
failure wee o brea) on his part of a provision of the cone 
tract, and he eannat be heard to amy that because of such 
breach the contract became vold for uncertainty. “he cone 
tract provided for the furnishing of an spproximate nusher 
of ohaire and the recevery is baged cn a Leas sumber of chairs 
than the approxiunte tumber agreed on, and wa de not regard 
tae contrast as weid fer uncertainty, 

Mann, iamber Ge, v¥. Goal Co., 160 Ihl, 65; 

Ghieago v. Galpim, 166 id, 3993 

Heexer Go. Vv. Hess Co,, 136 Yeu, 647, 
Ser fwo days after the inatrusent was signed Lautem 
schlager went to pisintiff's office for the purpose, aa he 
testified, of cancelling the contract. With his waa the 
representative of a vival seating eoneern, but that fact vas 
not disclosed to pleintiff., Leutenachlacer complained to 
Berle that tne prices named in the instrament were too nish, 
Kerle consented to a reduction of the price of the chaire from 
$1.70 to $1,614 “per setting" and to an increese of the price 
of the 16 chaira which plaintiff wee to take beck from dee 
fendant from $1,060 te 41.55 per chair, and serle Grew his pen 
through the original figures and wrete in the Tigures above 
nased, Lavtensckinger then, en the suggeation of the man 
who came with Lim that the Gewtract nad been changed and 
was void, refuged to “4, H,* the ehanges so ande in the ine 
etrument, and left plaintiff's office, maying thet ne would 
have to see hie fother vefore indicating by nie initials his 
eonpent to the chonges, ond wow contends that by sueh alterae 


tion in the inetrument ‘the same was altered and either 
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made woid or a# sodified becuse the contract of the parties and 
that tie FeCoTEry Must be wade on tke contract se 30 sltered 
ama modified. #e think thet the jury might from the evidence 
-—Croperiy find thet iautensckliager at no tige intended ta cone 
sent to s modification of the contract, but intended to make 
tne changes uwede in tae ingtrument by Zerlke a5 excuse for cane 
esliing thie inatrusont. fe are ales of the opinion that the 
evidence faiiz ts show eny sutilation ef ize inetrument, but 
the propesed elteration was inxecent, sade with the consent of 
imutensehleger and only feiicé to become a modification ef the 
instrument because of nice refusr! to retify tue wlteratian 
after it wes sede, and inet the reecevery sseuld be isd on 
the original cbligatios. 
Hayes v, Garner, 20 i121. 256. 

Plisintiff is errer further contends that the 
desages sre excessive becuse if a plan of cireulsr seating 
had been adopted “b ices nusber cf seats could have been pleced 
in the theatre than 648, tuc number en wauich the reeovery is 
based. The centract docu not provide for e clreulsr plan of 
aeating, isautengchBager fusnisned no seating plan snd the plan 

furnished by plaintiff provided for G48 sents. Ye think the 
jury aignt take that nunber as tne basis for estimating plaine 
tiff's damages and thet the danages cannct be Keid excessive, 

#e think the reeord is free from error, ana tne 
judgment is affisned, 


APP IPRED. 
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ALEAABOER LAPS and BEEZ ALAN 7, 

HESEGABDER, Jr. by J. L. 

EYSRZAHDER, Kia next “friend, 
bisiatiffs in <rror 


Bren Fo Fee BUR LET PAL, 


a 
Seat SfygeT OF Merc asn 
AGTOH J. CBRYAK and AREA ; ee 
befendcants rrer. 


eal ~, 
1977 
Wo ta A, a 
eo) 


Ek, JUSTICE BAKHE DELIVERED THR G3 i8iGH GF THE cE 


The action in wish the jud;uent was rendered 
wuieh this writ of error is presecuted te reverse was one 


ef trial of the right of property in an sutexebile, wrought 

im the kanicipal Court by Lips and Zenjawin “ysewender, {r., 
Claimants, sgeinst Anton J. Gerumk and Suna L, Mateid, Ge- 
fendents, in whici there wea a jusyment for tre defendanta, 
fhe moenine was“teken by Cersak as bailiff of tne -woiicipal 
Court on an execution issued on a judguent in fover of Anne 

ie KeCeid azeinst Henjeain Hysewnander, Sr., the father of the 
claimant Eeajaisin “ysewnnder, Jr, Benja-an Nysewnncer, <f.s 
acting fer iips, traded certain rea} estete of ips fer the 
eutomebile in question, which wos delivered to his end revaine 
ed in hie pesseasion until levied on by Cereak s& Shove stated, 


The only interest he hed in the Gnehine wes bis clais for sis 


gervices in negctisting the exehenge., Nysevencer, ote» tue 


judement debtor, hed no interest wietever in the autouebile. 
The evidence for the claigantw tended to prove the facts above 
stated. The only evidence offered by the defeucants was the 
files in a #uit in replevin in the sunicipal court te recover 


possession of said autercbile, in widen tips was pisintiff and 
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Serank end keteid were deferdants, sna gaat ens treated by the 
Ceurt as a judgussal for the defencants in that csse, which is 
as follows: 

a a . - ae a 
prop. = repo. not intpier. Suse: fib’ ae oY: Panis "2 

“he Gourt found in faver of tne defendants on 
the ground that the jJudgsient iw the replievin suit was a bar 
te the action. in this we tisk the Court erred; firs. bue 
cause the scecslied recera of a judement in tae réplevin suit 
ia no evidence of a judgmen’ in tuat suit. tein v. #yer, 256 
“TRL. 204; end, second, beesuse @ judguent in the replevin suit 
would not Be so bar to the present action, 

®nether the claimants on the evi.ence in the rece 


era can maintain a joint action ef trinl of the richt of prope 


erty, is & question sot passed of by the trial ceurt and on 


@sich we expresa no opinion. 
THe judgment is reversed and the cause rensn ded. 


REVERSED AND HERARDEL, 
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HUSR LIPS and BERT ALLE 

p AAS otis das by ¢ es =? 
WYSESANDER, nis next friend, 
Plaintiffs in Errer, 


¥S~6 
OF CHICAGO. 


APTON J. CEREAK and AZHA L. EecoiIn, 


] 
r 
i 
} 
“ERROR a) MUNICIPAL couRT 
Hefendants in Lrror, 


Kyo os ahead § ve 1A nd 


MR, JUSTICE BAKER DELIVERED THE OFI#i0OR OF THES COUNT, 
fhe plaintiffs in error brought replevin against 


the defendants in error in the lunicipal Court to recover the 


pessession of an automobile, Tleintiff hysewandcer testified 


< that he teck the machine from his copplaintify, Lips to seli 


. for him, and that he, Hysewander, bad no claim on the sachnine, 


Phe evidence shows no joint right of possessian 
ox proverty in the auteosotiie, The action was by joint plain- 
tiffs, and te maeren they were bound to show 2 joint right 


of possession a2 — a 
(id RI &y x TH. SJ rif 


Pane 


ee os Re co. ¥. Linder, 38 11. 4835 
a  RERAY F Foontz, 145 ‘dll. ee . 5BZ5- | 
——~— ¥ Cettinghanm v. Armour, Co jog Ala, 421. 
the Yourt properly gave judgment against the 


pinintiffs, and the Judgment is affirseda, 
_ APF. 
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HARRY ROBKAR, 
HeFendant in Srrer, 


ERRGE 30 RULICIPAL COURT 
Was 


OF CHIGAGI, 


1911.4. 549 
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BS, JUSTICE BARER OELIVERED: TEE GFIRIOx oF cue COURT» 


in tort for dasages for assault and battery the 
dury found the defendant guilty, sssessed plaintiff's damages 
@t $500, the Court desied defendant's sation for a new trial 
ang the defenimnt proaccutes thia writ ef error to reverae 
tne jucgeent en the verdict. 

| 8@ think teat from the evidernge tne gury wight 
properly fine the defendent cuilty and thet tae dameges 
BewRrcec cannot be held excessive, 

Cengeding thet the file,vhich was net found until 
two guys erter the BS8Rult nd eae not shown to Have been used 
by the defendant, shavld mot nave been adsaltted in evidence, we 
@¢ mot think that beceuse of the adcisgion of the file in evie- 
dence the judguent should be reversed, if the file kad been 
excluded, the jury might sti2) heave properiy founc from the 
evidence thet the defendant struck the plaintiff on the head 
with seme inetrusent and thereby inflicted the injuries com~ 


plained of. 


“ne inatructions are net free from error, but we 
do cet think thet the errors are such ss te warrant or justify 
@ reversal of the judenent, and it is affirmed. 


APPIRR ai. 
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IGGLAH BuUREEAR 
vefendént in frror, 


7 
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J/22ROK TC BRUZICIPAL COURT 

’ oP CHICAGO. 
SILLAG Fe preriuade, 
Eisintiff in brror. 7} 


a ~ 3 
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Be. JUSTICE BARBER GELAVERRD Zhe GPISLON oF THR Oovht. 
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Shis writ ef error brings in review & judgment 
fer SfcG recovered by gleintiff Burnies, © lawyer, in the 
Kunicipal Court reainst defendant Sickingos for legal sere 
vices rendered in prosecuting # erit of error in tale Court 

te reverse a jucement yeeoveres by o'brien neninet the oone 
cord Apartcent House “ompeny and in proseeuting af appeal in 
that ease from the jucgwert of this Seurt to the ouprene coum, 
tke contentions ef SEGRLRSCH BIOs firsts that tne 
services in question sere vendered for ihe coneerad Company, thet 
he 4id not employ burncss to render such services sor pronise 
to pay hia therefor; and, peeond, “bet the Last services were 
rendered mere than five years pefors the suit #28 brought and 
tie action wan therefore harred by the statute ef Limitations. 
the testiscny #68 eonfiicting, sno #e think that tae finding 
of the Court tust bisxinsor did personally exploy urns 

and promiee to Fey Gihs shewid not, Gu Se evidence in tne 
reeerd, ve disturbed. 

furshas testifies that after the expiration of 
five yenrs Sro= ime rendering of tH5 last services, bic«inses 
ssid to Hie thet he aguia psy Hin tue prinnee of bis eeecunts 
®*thet he sould pay ae what Ae due 2e,* This promise, if sade, 
was eufficient to take the case cut of the statute, and snether 
it waa ande was, on tne evidence 46 tne record, @ quct= 


tien of Fuct for the Court, of gnieh the finding oust be 
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held sonclusive. 

Tne sentention of the plnintiff in error that the 
elaia of surnnan for the services in cucetion eas paid and 
gisehargea ty Claney is nei sustained by the evidence, surmham 
testifies that he tcid Claney en he aude Kis laet payment 
that he weuld let nis off on payeent of £75.00, as he was 
eniy interested a3 & surety in tke appeal bond, but ke would 
not sbate © penny Trem the acount of His biil; and the question 
ghetner this testixseny <as true or feise was 2 question for 
tme Court. 

Yinding no error in the recerd, the judgment 
is affirned. | 
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GOOHGE 1. SILLIARS, * 
Appellee, 
be BAL FROM TRE SUbrRiok COURT 
CGCk CouNTy 
AGHETS ADIUST EER CO es sis 
{a corporation)» | 
Appetiant. J 
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ER, JUSTICK BAKER DELIVERED THR OFINION GF THE count, 


This is an sppeml by the defendant from a de- 
cree requiring defendant to deliver to complainant two 
promissery cotes made by cospiasinant sand one  sby and ene 
joining defendant from disposing of or attexnting to cole 
leet said notes or attempting to evliect from the boston 
Store under an assignment of complainant's wagea to veat 
& Ge, or ite assigns eny earnings of complainant, and de-# 
Greeing that said Stere be authorized te pay complainont 
mis wages and net to pay any atcention to er set upon any 
notice of the assignment of such wares. 

The decree recites that the csuse was heard on 
the bill, the anawer and the procfs taken in court, the ée- 
fendant not appearing by counsel er otherwise, The proofs 
heard were net preserved by a certificate of evidence or 
otherwise, 

The contention of the appelinnt that the cause 
wes heard om bill and anower and that the snswer therefore 


must be taken as true, ia without merit. The Cnuse was 


treated as at iasue and the filing of # replication was 
waived, 
Jonea v. Seely, 7& LlL. 449; 
Chanbers v. brown, 36 id. 171; 
webb v. Ins. COs, 5% Gilm, 223, 
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enen the record dees net snow that & caase was 
formally set for hesring en bil} and answer, and it was hea 


on bill, answer and proofs, the filing of a replication is 
waived, 
Corbue v. Seed, 69 [1]. #06, 

Defendant's attorney treated the cause aa at 
isaue, for after the hearing ne gave netice that he would 
nsk that the cauce be set down for rehearing and for Lenve 
to introduce evidence for the defendant. A cause will be 
trented ag beard on bil} snd answer only when the decree 
Shows thet it was 65 henrd or the recoré snows that the dee 
fendent gave cowplainant netice ef the filing of his sanuwer. 

Shen tie replication is waived the findings of 
fact in the decree sre teken as true, ano if sufficient to 
support the decree, it will be effirmed., in thie case the 
findings of fact are eufficient te support the decree and 


it is affirmed, 
ABPTLIRREDs 
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CHARLES BEARDERGLEV, } ¢ 
Plaintiff in Error, ) £ 
) ghROR fo TRE CIRCUIT COURT 
ve, \ } 4 
; }% GF cook courry, 
UNA BRAKDBROLEV, | \ 
hefendant in Xrror. fj aa 
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ER, JUSTICE BARZR DELIVERED THE OPINION OF THE GOUT, 


This is en appes] by the compiscinant from a 
decree dismiasing for went of equity hia bili for divorcee 
on the ground of impotency, the only physical diasbility 
of the defendant is that her left nip joint is fixed and 
thie condition existed at the time of tne marriage, The 
Chancellor announced orally his conelusien tiat defendant 
had a capacity of sexuei intercourse, cut such intercourse 
would not be in the usuel sand natural way, “he evidence 
for the defendant was te the effect tumt in order for tie 
parties to have sexual intercourse it would be necessary for 
the complainant to turn his body te the left and for the 
defendant to incline her body to the right; taet in such 
position it would be pessible for them to have complete ine 
tercourse, but that defendant's condition sould interfere 
with penetration in couparison with a norwal ense, The de- 
fendant testified that there were only three attenpts at 
sexual intercourse; that there was not complete intercourse 
either the first or second time, out at the third attempt 
there was a flow of blood and a bursting of the nymen, but 
not complete penetration, Or. Joyer teetified that the hy- 
men had been ruptured, but be could not tell the cause of 


such rupture nor how long it ecourred before ais examination; 


Wew Beet 


cL e 
‘Fiaee way. £4 whe 


ra 
Wy ANS AE 9 Fed 


TAYOO TIVOAIO FAY or Ft 
_«YCYOD WOLD HO! 





; y 2 } souhownes\ o 

J ef8U09 aut 40 HOITEO wut amaave cae REAAA MOL TEUL, Te Mis 
; ‘a nor? Jasaisiqnoa es Ye thous he ef ghar wwe 
; | sotovin tot tatd oid “ius ‘Yo ina “10% saath alll» 

| NELideath Ssoleydq ylao edt .yooesogm) to baueta edd ao x 

z bas bexi? et suiog qtd ater tod sais bE Jusbiereb olf to xi 
| edt .ogaituem ot Yo paid odd 2s botelxo nolitonoo adas 
“$nabusted ged? noteulonoo ald vilero beoawonas “sof foohnaD 
seavootetnt down ud ,oatwovTesal Lemos to va: lenges a has 
aonebive od? .vaw fetusan bas Lauey edd ak od Jon b Laew 

: eas 107 tebie ak Jans Jootte otis of saw sSumbaeted en! rot 
Tol tieaaooen od bivow Yi setwooKLesal Louxes ovad oF qetomeg 
oad tot bee ftel edd of ybod ald mtus of ¢cnale late ous 
dowe ai tard ;idgix of? of ybod asd entioni oF Susbneted 

eni afefquon ova of mould tot ef{dkasoq od bluow 32 mols iaog 
exsitsial biwew molsilbave a'ianhneteh Jedd sud ,watuoot|e? 
“ob oT ,eeep Ioorron a délw aceltaqeoo ni nelsatsenog dtiw 
ta atquetia eetad ylao orew oted? sand beltiszaes Inabast 
SaTNOVtHTOL OFaiques Jon Gow oveds Jedd joetwootednl Leuxse 
Sqmedga builds ods gm Jud ,omts daooen 10 #arlt ed? ted?ia 
Sud ,memyi ef? ‘lo galvetad s ban boetd to woit « eaw eters 
~“il odd Jedd beliiseos aeyot .xC .goktatsensg etelquoo ton 
to oewao odd [fed fon binoo ed sad shotusqus neod bed nem 


¥y jaeisenicaxe aia ototed bewivess Jt om won ton ned ri dow 
‘ y : F a5 Va + 


2 eee De 
es 


it might have been three sonthe or three or six years, 

The Gase 14 a very close one on the foots, 
but we cannot say thot the Chanceller erred in dismissing 
the bill, and the decree is offiruied, 
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a corporation, 
PRRLASASS (im Error, 


HY 






SANITARY HAIR GOGDS COKPANY, 


EPHOR 


TO MURICIPAL COURT 
Va. 
| | OF CHICAGO, 
JOHH GO, ELLIOTT, 

vefendant in ero 4) 


\ ; 4QtT A . 

q Yi ] Py A ls ey 63 
A 

RH, JUSTICE BAKER DELIVERED THE CFIN1UON OF THE CouR?, 


In April, 1908, the plaintiff corporation vas 
engaged in saking and selling hair rate or rolls, was the 
owner of certain patents for improvements in such articles 
anc employed the defendant Elliott, a patent lawyer, to se~« 
cure an injunetion in the Federal Court restraining L, F. 
Renth ond others from infringing compisinant's patents 
and from “unfair trade,* this action was brought by seid 
corporation against Plilott in August, 1912, to recover 
$1506 paid by plaintirl to defendant on tae ground tnat de~« 
fendent, “did so negligently, unfaitnfully end fraudulently 
prosecute and conduct ssid suit thet by reason thereof no 
injunction was ever obtained and plaintiff, supposing that 
defendant was acting in good feith, paid nim fees anounting 
te $1581.22; that defendant,after his reluiner had been 
paid before the making of esor of guid other paywents, 
falsely atated thet the delay in obtaining © preliminary 
injunction was unevoidacle, and fraudulently promised the 
plaintiff that if ne would sake said payments respectively 
he would ebtain the desired relief witsuin 8 reasonavle tine, 
#hereas the defendant did not intend to obtain said relief, 
and the plaintiff, relying en sa2ie representations and 
promises, wes deceived thereby end by reason thereof made 
anid payments, but tae defendant cia net obtain such relief, 


put did so negliventiy and unfaitifrully conduct said plaine 
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tiff's cause and by reason of such negleet and unfaitnfulness 
plaintiff has eurtored damage to the amount of 210,000," 
At the close of the claintiff's case the Court, on motion of 
tne defendant, directed a verdict for the defendant and this 
writ of error ia prosecuted by the plaintiff to reverse the 
judpment on such verdict. 

A motion for a preliainary injunction was denied 
Getober 15, i006, It appears that this motion was neard on 
pill and affidavits, sut neither the bill noe. any affidavit 
is in the record, nor is there cvidence in the recura as te 
the manner in which the case was argued by Flliett in the 
Federal Court. All thet is shown as to the proceedings be- 
fore Judge Kohleant on the hearing of the motion is that the 
Judge asked Elliott if he relied on the charge or claim of 
“unfair competition”, and Elliott said that he did not, We 
are unable to see in tuis o@eurrence any just ground for 
criticism of the manner in which Rlliott conducted plaintiff's 
cause, “Unfair competition" is not a matter which gives the 
Federal Court jurisdiction, if there is an infringement of a 
patent, “unfair competition” aay be shown es an element of 
damages; but the infringexwent must be shown to cive the Court 
jurisdiction unless there is » diversity of citizenanip, if, 
therefore, in case in the Yederal Court the Court found against 
the compleinant on the cuestion of infringexent, the bill could 
not be maintained on the ground of “unfair competition", and in 
auch case the prover anewer for Flliott to make t» the cuestion 
of the Court would be the one made by him, 

ill, Wateh Co. v. Bigin Go., 94 Fed, 667, 
179 U. 3. 665. 

The feet tiat Hlliott acted as attorney for Negres- 

cow in obtaining @ patent, and that Kegreseou was a competitor 


of plaintiff, is not saterial te the issues in tnis case, bee 
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cause it dees not appear that ae a result Blliett took a 
step which he should not heave taken or refrained from taking 
a step which he snoukd cave taken, and as e@ result thereof 
the interests of the plaintiff were prejudiced, Kllictt was 
not employed by plaintiff to bring suit sgeinst Negrescou, 
he 6id voluntarily and in « friendly way ettenpt to persuade 
Negrescou to atop using the neme of the plaintiff, There is 
no competent evidence that the roll manufsotured oy “Megrescou 
was on infringement of tne roll manufactured by plaintiff. 

| ‘the controversy in tiie case relates to the 
geod faith or fraudulent conduct of Nilictt, and in such 
ease in an action agsinat the attorney the burden ie on the 
Plaintiff to prove the negligence or fraucuient conduct al- 
leged, 

*in a suit by a client againat hic attorney for 
Gamages charged to nave resulted frem the negligent menage- 
ment of business, the burden is om the plaintiff to prove 
the negligence charged. There is neo presumption thet an 
attorney has been guilty of want of care arising merely 
from his failure to be sucessful in en undertaking. on 
the contrary, he is always entitled to tne benefit of the 
tule that every one is presumed to save discharged his duty, 
whether Legal or moral, until the contrary ia mede to appear, * 
Priest v. Dodswerth, 235 T1i, 6416, 

ALL that an attorney owes to his client is good 
faith and reasonable skill and diligence in the prosecution 
ef a case cntrusted to him, The only case in which Elliott 
was retained cr paid money by plaintiff was the ease of 
Sanitary Hair Goods Go. v. Henth et s1., Sia the evidence 
fails te show any fraudulent ecenduct, negligence or want of 
care, diligence or ability wnich prejudiced in any way the 
interest of the compleinant in that cause, 

Ye think that the Court preperly directed @ vere 


diet for the defendant, and the judguent ie affirmed, 


af 


A¥ 


TIRUED. 
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BARRY W, CRAVRB, doing 







business as *he Holli«cter Z) 
Drug Co., } 
befendent in Srror, ) 
) ERROR TO PHE MUNICIPAL 
VS. } 
) COURT OF CHICAGO, 
STOHK STORRS @ OFFICR FIATUM } 
Ge ef x ) 
Pleéjntiff in Zyror, ) 47 Q4TA KA 
i rd 5 a? rh ¥ 
i Pa 


‘Leintiff Craven ordered of defendant at its 
store in (hicage cert-in seeond-lond store fixtures Jeptepe 
ber 15, 1913, to be shipped to him at Twin Falls, idaho. 
the price agreed on was $105, and defendant said tne gocds 
would be shipped in » week, ilsintiff paid (30 en acecunt 
and eitner in November, 1914, or February, 1914, paid the 
reanzinder of the contract price on the sistement of defend. 
ant tneat in erder to have the American forvarding Company 
take the goods in leas than 2 oar load lot at a rate below 
the reilrosd rate, tne gooda must be fully paid for, Feb. 
ruary 18, 1814, pleintiff oalled at the atore of defendant 
and in answer tc his incuiry waa told that the goode had 
been shipped, lie then stated to defendant that if the 
goods had net been shipped he did not want them and was 
agein told that the goods had been shipped. ie then asked 
for the invoice end a pretended search was made and it was 
said that it could not be found, fe then directed tant 
when the invoice was found it should be delivered to bin at 
Evanston eat an addrees which he gave. it La admitted that 
the goods had not at thet time been shipped and that they 
were delivered to the American Forwarding Oo. the next day. 
February 29 pleintiff went to the defendant's store, asked 


for the invoice and was told thet it bad teen mailed to 
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Hollister, idaho, ie then went to the forwarding Company's 
atere, found the goods there and directed the Company not 
te ship them, In on sotion in the ‘unicipal court plaintiff 
had judgment for £105, the axcunt paid by him te defendant, 
and to reverse such judgement the defendant presecutes this 


writ of errer. 


KE, JUSTICE BARKER DELIVERED THE OFITION GF FER COUPT, 


Whether a reasonable tiue Aad elapsed for the 
delivery of the gocds before february 18, when plaintiff told 
defendant that if the goods hed not been shipped he did not 
vant them, was a cuestion of fast fer the Court, on which its 
finding, implied from the judgzent,that such time had elapsed, 
should not on the evidence be disturbed, The delivery of tir 
goods to the For-arding Company did not vest tne title in the 
plaintiff becsuse the goods were not, as the Court found, 
shipped within « reasonsble time. 

Henkle vy. swith, 21 ill, 236; 
biversy v. Lellogg, 44 id. 114; 
Coyne v. Avery, 189 ic. 578. 

“eo demand was necessary to entitle the plaintiff 
to maintain the action, end on the evidence the Court sight 
properly find that plaintiff hed the right to rescind and did 
rescing before bringing the action. 

“e think that the plaintiff was entitled to ree 


cover, and the judgusat is sffirmed, 
APFYIRESD. 
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| | Lt / Gy ORICAGS, 
THR ALBIMI CouPAnY, } 
& corporation, if 
Pieintiff.in urror/ } 
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BA, JUGPICE BAFSR DELIVERAD TRE OF ITSIGH GF TEN COURT, 


Tho original Alawini Coopeny had @ contraes far 
decorating the Uticu Motel and had in Syracuse a branch 
stere of which joules FF, Sahn wee manager. ebm, for tie 
originel Aleini Compsny, bought flowers of piaintirf Quine 
lan to take the place ef deecrationes waichs it was impousie 
ble to complete because the saterinis therefor 4i64 not are 
rive st (ties in thus, The balasce duc for the flowere a0 
purchaged wane §66,05 ond for that sum siaintir’? nad Judguent. 

Prom the evidence the jury eight properly find 
that sueh purchese was ratified by the eriginal Company and 
the dest therefor acsumed by the oregent Alsind Company, the 
defendant; tist the contract for degornting tae itice Hotel 
was completed in Uareh, 1914, and the lowers were purchased 
Ysareh 2C te sake the place of decorations at the windows; 
that the present Aluini Company is ® mere Sontinunnes ef the 
game business previously carried on vy the eeme porties under 
the sae nase, and its charter states that it, “is forwed for 
the puryese of continuing and taxing over one of the same nase 
whose cusrter expired January 6, 1915." Gtewart wea president 
of the new Sonpany and owned seventy-four per cent of its 
stock, Bilbur was secretary snd owned one per cent, sid Gabn 
owed the reseining twenty-five per cent of its capital stock, 
by an agreement in writing made by Stewart, wilbur and Hann, 


February 17, 1013, 1t wae recited that the original Almint 
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Company was the owner of the gouds, accounts, etc, in the 
branch store at Syracuse; and it wae agreed that taka show é 
pay the debts incurred by oai¢ branch otore after Cetober 1, 
191%, and the present curperstion should assume the liabilité es 
of said brane store lacurred befere cuctober 1, 1912. The 
debt in question wae incurred (oteber 1, 1912, and wae there- 
fore agrecd to be asaumed By the defendant, ihe contention 
that tae defendant is not Liaule for tne price of the flowers 
because the cimrter of the origingi Jompany did not in terme 
auLnorize tage purchase of flowers, is without merit, The 
Gharter autoerined it tu carry om nil kinds of interior dece- 
yation, and it wight, if neeeseary to complete ao contreet for 
decorating, buy Tiowere to be used for that purpose, Stewart, 
the president of the original Company, testified tuet Hahn 
made the contract for decorating tne titica Potel; that ne 
hed autuerity to buy wieat «as necessery to fulfill the con« 
tract; thet th@ Chicego office, the principsi office of the 
Company, received payment under the contract for the ‘itica 
Letel. 

¢@ think tbomt the clear preponderance of tne 
evidence is in fuvor of the plaintiff, ond the judgaent is 


affirued, 
APFLUGEED. 
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This epreeal brings in review a judgsent for the 
plaintiff imkesik fer S800 ageinat the defendant corporation 
iw an aetion on the erage for alleged negligence whereby plaine 
tiff, who was in the eervice of the cefendent, sustained @ 
pergonal injury. , the declaration 4¢ in « single ecunt, whida 
avers that the defendant wns engeged in the manufacture of 
harvesters; that plaintiff was in its secviees; thet defendert 
neghigentiy failed te provide a sufficient number of compe- 
tent servents to assist the plnintiff in reliing and olLeeing 
a certein wteel, snd negligently ordered the plaintiff and 
one other servant to take said lerge and heavy wheel and row 
the game from ite workshep end piece the same up against 
other wheels in its yard, a2) of which dangerous and unsafe 
gondition was then and there known to the defendant, or by 
the exercise of reasonabie care could have been known to it, 
and was not known to the plaintiff, nor by the exercise of 
reasonavle care coulda he unave known it, ey weans whereof when 
the fereman of defendant orderes plaintiff te take said waeel 
fren the shop and plese tae sant against other vheels in its 
yard, end wnen plaintiff and one otser servant of the defende 
ent took said wheel and rolled the same out of said workshop 
and up to where seid other waeele were stacked, and when they 


sitempted to let said wheel Gown to rest against the other 
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wheels, owing te the great weight cf said wheel they were 
unable to held the sane and said wheel fell, slinped and 
glided upon tie plaintiffta foot atid leg, and the nerrow 
place aforeanid hindered and prevented the gplaivtiff from 
getting out cf the way of anid falling wheel, whereby 
plaintiff was injured, 

vy Vhe wheel vleintiff and the other man were ore 
dered te take from the sho, was » flyexheel that nad been 
yejected, and weighed steut 1000 pounda, “ejected cear 
wheels of about the same weight Rad been taken from ihe 
shop ts tie platform ey eclhaintiff and suether man. The dif 
ference between the two since ¢f wheels was teat the gear- 
wheelie had teeth or cogs in tae surface af the rim, while 
fly-vheele were mmooth, in woth kinds of wneela & hub proe 
jected from the wheel two or three inches, There wae an 
abundance ef well apace in the yerds, burt five or zix wheeis 
were pleced cnesin front of another juat ouiside tae deor 
ef the shep, The first wheel was ao placed as to Lean 
@peinst the weil and the second 26 as to lean against the 
first, end ac om to the sixth, Heeause of the projecting 
hubea it was necessary t© pleee the ria of & wheel some 
little distance from the whesl against wiien it wae to 
lean, end neeessnrily the angle of inclination inoreased 
with eae: wneok go plsced. it ic met alleged in the declae- 
ration thet the vhecls were negiigently cr lmpxoperly pleced, 
but cnly that ewing te the great weight of the wheel which 
plaintiff an4 the other men were attespting te put in 
place, they were unable to bold the wheel and it fell on 
elnintiff's foot and injured bin, Appeliee contends that 
eppelleant was guilty of negligence in not furnishing one or 
more additional wen to seelet in placing the wheel./ Suring 


Ail the time appellee had been in the service of apreliant 
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he hed from time to time taken siniler fly+eneele frem the 
shop and placed them agsinat the wail with the assiatenece 
ef one man, he knew, #11 tie time tae charseter and weight 
of the fiyewheele whieh sere taken from the shoy to the 
platform and knew tse atrength and efficleney ef Yodjula, 
wno was asglating kim to place the wheel wekhen he wap hurt, 
for be had helped him to roll other sheels of about the 
game weight, He knew the difference hetween gear and fly 
wheels, For he had helped to reli both, We think the evie 
dence shows tet plaistiff nad asd an epyortunity te become 
acquainted with the dangers of nis exployment and accepted 
them, and therefore cannot complain if he was wubsequently 
injured by such dangers, 

In G. & B. Te Re Be Co. Ws. Coney, 120 131, 385, 
plointiff was # night watehmen on certain railroad tracks. 

& train of defendant teeked ageinat him end injured his, 
here wags no digit en that end of the train and no one there 
to warn perms of ite soproes¢ch. the conducter was at the 
time off the care taking the musbers cf cara, in that ease 
it was seid by wr. suatice “chofield; 

*‘eepelLlee contends that spyellant wag guilty of 
negligence an not furnishing an additional helper or agsiate 
ant to the forewan or conductor of the night erew, so that 
he could heave pleced a man on the rear end of the train while 
it was being backed and he wan off taking the number of cars, 
to warn persons of ite aperoach, ‘fo this appellant replies 
thet this crew wea, at tue time appellee received his in- 
jury, precisely the sane, in a1) respects, tuab 26 hee been 
during the entire time that aprelles had been in tne euploy 
of appelient. He reduction nad been made in ite nusbers, and 
no sddition hed been aade to ite duties; that he knew, ai) 
tne time, tue character of the duties discharged by the crew, 
the number, efficiency and fidelity ef those composing 1b, 
ana voluntarily continued in his poeition, taking the risk 
af the danger incident to it, und taat tue cegligent set of 
the conductor or foreman of the crew in leaving tae oars while 
being bucked, withoul a aan on tas rear end, was no more to be 
snticipated by apreliant than it was by appellee, - it was sinply 
the neglisence of a fellow servant, ‘hia rule is, #8 contendd 


by counsel for apreliant, nasely, when an Gupr oye, after Agave 
ing the oprortunity to become agquainted #ith the risks of his 






 oten wow ‘eh wide parse, ond ousta od mike: wane rey ee 7 
SbF. 80068 LO e fogate - sydde) Ehos. 68 adenine tt oh 


Et Bon thoy HeeMed ERAOIOTNLD. ont wREL eH istaen ea q 
otve add dodsd ev: deed Llog ot fogkou: bad osco% satan q 4 


reared oF vatuettecqe G@ bad het Thdars la seat erode ened 
e2waca oan Peepnnge Lepsn ae 2a to wes yee | auld od be. bonatnane. 
“it vexpdades stew. wa Ri ghee lanes: beable canna 
oR” ai RR emer tS Vy OO 6M el Rm oe Qembeiig coe adil 
689082 Hav ihin gkedIRD MO aRncodew: sytem io watenveta.. 
tht Dewalt S08 ms deokegw Sotgnt Jagan tab Bo abet: 
PINs 869 Om hun nkwid ede Lo hum Reds ae Seah on wmnceteae, 
odd 22:20am *oSoubune 3a7 <tosonggea pwd h te ete Mae Of, 
o0e0 ded Bh vase To eredeun of? gadtat ox1se.0c7, Ye. pae, 


shbnt Boxee oo iden sau ya baye aay oh. 


to Uo live saw finlionm eae ebasrtace seLdonga* (ow ae 
eselata to toyiod Teworsivdbo mm pgaldaiarw? Joa ad eonegl: 
éndd em ,weto Tigin ad’ Be rotoNbacn vo, mamesod edt 08; 
okie akwxd old Yo bao tees ode ne cee @ beonta evad bison 
seano Yo Kedews oat _aidad Tie cae od baa Dodond: pabed.cay 62 | 
netiyor ¢nelile jae eked of ,demoreqa aff Yo anoeteq ats OF 
oat gia bevicoey seiloegn puke of) ta yoann weto. elds tadd 
meed bad gk feu? ,esooyeest iin al ,ewae off yhasioete | ay 
wefeme od¢ Gi aved bod eeifogya Jade emis wnidns edt peaks 
bus ,otedwn «22 si ehom nosed bad aetgoubet of . . oneal, 
Site. werk od SHats gprs eta ot them aced bad moksibhe « 
+WH2G odd YC beyswioess eolse® otf TH. ces eetedn ond pomks 
fh galeequgs svods Be yeLiebst base yonsseddte: Vasey eg 






ter 


a 


wed O09 gahsal ynaldieog ahi al pee eri ~litedouler a oa 
to tan Saeyligen ond toed due (th of 9 feak + nob 
elinw exon ond yolveot ai wore edd Yo Tot +o fo oo wild 
ed G2 O20" Om Of ,. LR Geose O44 HO oOm eS pe 
fqmigs ey 22 ~ .ootivwys yO -aaw OF and’ dnuttne a secaciel 
iditeface am ,ct ofpt ohet ».tamvsesn wottot « i eodogiigen ods. 


“yad tetle ,oPyolgne Oe cede ,¢Eferwn , saat foqes yot Lecauee ys 


usd De Camis oad Géhw batetavpoe eanoed,o4 YWinudaogge eas gah, 


a r ; t 
aS Wed a 


situation, sccepts then, he cannot complain if ne is subs 
sequently injured by #uch expogure, One say, if he hooves, 
eontract te take the civkse of & known cunger. irevusptively, 
he charges, in wach oases, in progertion te the risk, or 
father for the vriek, Camp Foilnt wanfg, Co. ¥. Balleu, 71 
432. 417; 5%. Lowis and Geuthoastern Jy. Co. ¥. Write, 72 
16, S57; Gaicage and Altom 2. hk. Ge. ¥. Munroe, 85 id, 23; 
Pennsylvania Co. v. iynth, 9 ig. ($33; “harton’s Law of 
Negligence, se¢,. #h4; Cy & Bs is He Ha Bou Vy GOury, 110 
1214 SHS, o52,.* 

the contention of speelles that appellant »as 
negligcent in failing to inspect the tler of wheels against 
tre cuter one of which appellee wea directed to plsee the 
wheel in question, oanset be Sustnined. The declaration 
does not aliege any failure ta inan¢et, 

Yar gonelusion on a careful exeuination ef the 
evidence ia thet the evidence fails t6 show that avpeliant 
Whe guilty of eny neglicenes whieh ouused or contributed to 
the dniury for which vinintiff recovered, and tuat the ape 
pellee asguned the risk of the injury whie. me sustained, 
and the judgment will therefore be reversed, 


REVERSED, 
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The Court finda thnt the evidence in the record 
in thie @eese fails to sher thet tie eopeliant, the Interna. 
tionel Harvester Compeny, wae guilty ef ery rerlicence which 
caused or contributed te the injury for which sppellee, Sisen 
iukasik, receverec in thie case, and thet anid ‘uksasik aseumed 
the tisk of tne injury weies ae auetnined and for which be 


recovered, 
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hefendant Gteingerd employed plaintiff luster, 
® lewyer, te defend an action for personal injury which re- 
sulted in a juccment ausinat defendant for 26000, Flain- 
tiff drought thie setion te recover for his servicea in 
éefending seid action, “he defense set ur in tue affidavit 
was that claintiff's services were readered in such a nege 
ligent manner thet they were of no yelue to defendant, The 
evidence tended to orove the ceee siuted by plaintiff, ‘the 
defendant offered so evidence tending to show negligence on 
the part of the plaintiff, She burden wee on the defendant 
to preve that plaintiff was negligent. 

briest ¥. Sodeworth, 249 111, 615, 

The jury found a verdict for defendant, and the 
Ceurt denied plaintiff's motion for = new trial and gave 
judgement on tre verdict. 

Yeesuse ef the absence of any #vicernce tending 
to show negligence on the part of the plaintiff, tae trial 
Court erred in denying plaintiff's motion fer a new trial, 
and for thet error the judemert ia reversed and the cause 


resanded, 
SEVERGEE AND RELARDED, 
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KRRAUGE & MANAGAN LUKBER COMPARY, 
B corporation, 
Defendant in Erre 


~~ he 


GAROK TO KUNICIPAL COURT 


vs, 
i OF CHICAGC, 
CURSULIDATEL ADU STENT Co} 


ANY, 


er fee ee ee Beet Serre 


& eorveration, 
Pleintift nm srror. 7 O 7 T A a 2 ¢> 
ae 


Kil, JUSTICE MGSURELY DELIVERED THE CrINIGN GF THE count, 


This is a suit on 2 contract substentially like 


the contracts considered by this court in Pritts et al. Vv. Som 


189 257 at 


se* ad 


soliguted Adjustwent Co., "co. 19,616, opinion filed Uctover 
- 
15, 1814, and in caitisore Gruet Co, v. consolidated Adjuete 





ment Co., he. 40 S06, opinion filed November 36, 1914. ‘Some 
of the points passed upon in these cases are mode by the dte- 
fendant in the present case, snd wiat was decided in those 
cases, in so fey as applicable to thie ease, is reeaffimnied, 
Plaintiff here is seeking to recover on the 
ground that defendant has failed to give the service it undem 
took to render for plaintiff. ‘tbe questions as te perforaance 
by plaintiff and defendant of their reapeetive obligations under 
the contract were submitted to a jury. The conclusion of the 
jury was that plaintiff had performed its obligations and that 
defenzant had not, and this conclusion we hold was justified 
by the evidence. There being a complete defeult by the dew 
fendant so us to defent the object ef the contract, the plaine- 
tiff was entitled to recover the amount peid to defendant, 


Ballance v. Vanuxeu, 192 112. 519; Larrabee v. badger, 45 ill. 





446, 
‘his is s case of tne fourte class in the lunici- 


pal Court, and the statement of elaim sufficiently complies 
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with the statutory requirement tiat it shall show the asture 
of the demand, andg it Sees not seem to us impertant in this 
case whether it technicaily shoulda be called a claim for date 
ages based upon rescission or upon sbandonsent or for breach 
of contract, in this clase of cases "the party suing need 
not even name his action, or if misnaasd, that will not af- 
fect his rights, if upon henring the evidence he sprears to 
be entitled to recover and the court nas jurisdiction of the 
defendant and of the subject matter ef the litigation,* 
Kagerton v. C. %. i. & Be Bye Cow, 240 TL], S11, Under 
the lew plaintiff waa entitled to recover the smount it had 
advanced, 
The judgment ie affirued, 
APP IRNED, 
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A. ©. HEISTER, 


Defendant in Error, ¢ 
; Error to 

vs. Municipal Court 

of Chicago. 
CRANE COMPANY, a £ ) 

corporation,| é 
Plaintiff in-Error. 
4 é Lo | NR oe 


wae 


§ 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


A motor truck belonging to defendant skidded into an 
automobile belonging to plaintiff, damaging the automobile. 
Plaintiff brought suit to reoover compensation for damages and 
for loss to his business while the car was being repaired. The 
damages were asseared at *350, for which judgment wae entered. 

We are of the opinion that this amount is sce excessive 
under the evidence as to require a new trial. After the accident 
the automobile was taken for repairs to the garage of a Mr. Cur- 
tice, a man of many yeare experience in repairing automobiles. 

He teetified in detail as to the damages and that he had made the 
necessary repairs, putting the car in good order. His bill for 
this was %60, which included two small items having no relation 
to the accident. It is claimed that subsequently other troubles 
developed in tne car which made it necessary to have it dissem- 
bled and re-assembled in another shop at considerable expense. 

It is also said that further repair to the axle became necessary, 
although Curtice had before that time repaired it, and testified 
that he had placed it in good order. Neither the character of 
these subsequent troubles with the car is clearly shown, nor their 
causal oconrection with the accident. 

It wae prejudicial error to permit the plaintiff to give 
his estimate as to the value per day of the car to his business. 
If it is sought to prove loss to plaintiff's business by the de- 


privation of the use of the automobile, actual monetary loss must 
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be proven, and cross-exasination of the plaintiff touching 
such alleged loss should have been allowed. 

As there may be other and different testimony 
upon the next trial as to the cause of the accident, we 
make no comment at this time as to the claim of the defend- 
ant that it was free from negiigence, 

Because of the grossly excessive verdict and 
the errors indicated the judgment is reversed and the cause 
remanced, 

Since writing the above the death of the plain- 
tiff, A. ©. Heister, on February 24, 1915, has been suggested 
of record. Therefore the order of reversal and remandment 
will be entered nunc pro tune as of Feoruary 20, 1915, 


REVERSED AND REMANDED, 
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us. C. W. KENNEDY, 
Defendant in sfror, 





SHROR TG THE MUNICIPAL COURT 
vs, \ 

oF CHICAGO, 

CHEAT LAKKS DARDGE AND DOCK 

OGRPARY, 

Plaintiff? in, irroer, 


ee Ste 


cs oe J 9 ] I.A. a8 8 


BR. JUSTICE HeSURELY DELIVERED THE OFINION OF THE COUnT, 


This is = suit brought by the wife of 0. ¥, 
Kennedy, pla-ntiff in case Ho, 20456, in wiich an opinion is 
given this dey, dJudrment for plaintiff in the vresent case 
was for the loss of personal effects and was for 5225, The 
game evidence was intreduced in both of these cases ond this 
enee was gonselideted fer hesring in thia court with the 
ether ease. For the reasons set forth in tne opinion given 


in Bo, 20456 the judament in thin case is affirmed, 


APPIRMED. 
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WiLL IaAR C$, GIBCHS, 
Defendant in grror, 
ERRGM TO THE BUR ICIPFAL 
FS, 
UAT OF CHICAGO, 


i 19 11.A.594 


@ILLIAMS, KOHICERK & GOMPARY 
& corporation, 


Yleintiff in Erre 


EE, dUSTICS MesupeLY SELIVENER THE OFINION CF TRE court. 


This i6 ® suit on a verbal contract to pay plain - 
tizf for nis services in negotiating & reel eetete transaction, 
Yisintiff nad judgement for 5256, Vefendnnt adwites the services 
and the promise to pay, but denies that it ngereed to pay as 
much a8 jlaintiff eleimea. Ynere was evidence tending to core 
roborate olaintiff's testinony 28 to the aniount ayreed upon 
to be paid, and the jury might reasonably conclude thet 
plaintiff waz ontitied ta reenver S250. The verdict wilt 
not be Aisturbed. 

"5 the cententien that plaintiff is net a licensed 
reel estate oroker, it is sufficient to say (1) thet tole is 
not a suit for brokorts commission but upon 2 prowise of the 
defendant, & corporation in the real sutnte businesa, to pay 
pleintiff for serviers rendered, end (2; there is no ordinance 
before us woich requires «2 real estate broker tc have a license, 


®he judgment is affirmed, 
APPIREED, 
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HERBERT L. JUOSEFH & UG., : 
2 corporation, f } 
Defendant an Error,” ) 
es \ ' ‘ BEROR TO THE MUNICTPAL 
* 
: COURT GF GHICAGS, 
SIDNEY 2. aK j 4 Tee 
Jloiptiff in uéror, 


% 
Be 


— LT9IT.A.595 


KR, JUSTICE MoGURELY DELIVERED THE OPINION OF THE cuURT, 


Plaintiff eued defendant as guarantor on = written 
contract for certain paysents to be made te plaintiff, and mad 
judgment for $56.56, The contract in part is as follows; 

*In consideration of the settlement of the ace 

count ef Memie Yard, 1 prowiece to pey to Nerbert LL. Joseph 
& Co, Stock ko, Price ¢65,060 i hereby agree to pay 
Berbert L, Joxzeph E Us., at Chicago, 111,., or their ane 
therized agent, the suw of G65,¢0 ae follewa: $5,060 on 
6/9/is down ani the balance in wkly instalisente of 25,06 
each, payable on Zonday of each and every wk until paid in 
full,” 
Next follow provisions concersins the sale end purchase of 
> 
and the title and right of possession to *said property.® 
The contract is executed thus; 
“Hitness my hand and geal this 4th day of June, 19235. 
{Customer} bre. hay Baker (Seal) 
Address 428 S, KOYEAN,.ee-Flat 


{Guaranter) Sidney £, Levy es 
Address 105 Y. Bonros St. 


“here ia no merit in defendant's claim of no cen- 
sideration, The aettlewent of the account of Hanie Yard with 
plaintiff was sufficient consideration for the underteking of 


Mrs, May Baker snd of the defendant. Underwood Vv. losgsck, 





$8 111, 209; Pillme: v. Nadelhoffer, 160 Ill. 121, 





the signing by defendant of his name in the place 


it appears on the contract was sufficient te make him @ guarar 
tor without the eddition of other words. 
“rere was no error in the rulings of the court on 


the admissibility of evidence. ho objection was made to any 
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inquiry concerning the obligstionse of Manie Yard te plaintiff 
and the settlement of her account, and questions as to other 
considerations were incompetent, 

The point that the finding is for a dollar more 
than the amount claimed in the statesent of cloim is met by 
referring to the record, where it oppears that the court gave 
leave to pluintiff to amend the statement by increasing the 
amount claimed; trat an actuei literal awenduent wes not 
filed is not important in « exse of the fourth classe, (See 
Siegel, Cooper & Co. Vv. Hetropolitan Amusement Asgn., 141 
Ill, App. 8%,} 

The jucegment is affirmed. 


AFPIRKED, 
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H. LASKEY, a 


Defendant in Error, / ) 
Pi 
f ) 
vs. # ) Error to 
| f ) Municipal Court 
SAMUEL MENDERSON and BEN- ) of Chicago. 
JAMIN MENDELSON, doing ) 
| business as Mendelson Bross, ) 
Plaintiffs infError. ) 4 Q)7 A v7 
\ Lf i ay L- 2 ofa e E: ey 6 
*, ra 


SS. 2 


MR. JUSTICE McSURELY DFLIVERFD THF OPINION OF THE COURT. 


In this case plaintiff had judgment which must be re- 
versed and the cause remanded for a new trial because of errors 
in the rulings of the trial court on the admissibility of evi- 
dence. 

The suit was for goods claimed to be sold to the defend- 
ants. Upon the trial they sought to introduce testimony tending 
to show that these goods had been sold to a party not the de- 
fendants. Plaintiff objected on the ground that nothing was 
stated in the affidavit of defense concerning a sale to another 
party, and this objection was sustained. 

This ruling was reversible error. This testimony was 
admissible ae evidence tending to prove the defense of non-pur- 
chase by the defendants. Defendants were not required to plead 
their evidence in their affidavit cf defense. 

The defendants should have been permitted to introduce 
evidence tending to show that the book account introduced by 
plaintiff was not a true and correct account, and evidence of 
erasures or alterations and the facts concerning the account may 
be shown withcut setting up such evidence in the affidavit of de- 
fense. It is an ancient rule that the defendant is not required 
to plead his evidence. 

For theerrors in rulings as indicated the judgment is re- 


versed and the cause remanded. 


REVERSED AND REMANDED. 


; ot xorrl 
givod {sqtotnut 
oegeoray to 


yes AE IOT™ 


; tad 


is -31 od. toum doldw asmabut, bed MMiéntetg pro sidt Pe 
Pate <, ie Parry abs 


“exorse Yo oauaosd [eind wom 8 103 bobaeser 9aus9 edt bas. 
a aA Sooo te * 
2 =tve to ‘Vallidtesians sdt mo $008 Iotvt edt Yo pat i 


nsteb dg of bfos sd ot bemisfo ihees Bt Bae ‘tuo edt : 


ade Yaout tees ald? -rorre sl{dlerever esw gaifut. eld? 


=1g-now to pene lob edt svotq of gnibae?s soaebive es oidtsetmbs 


‘boela Os- betiupes von sisw aiasbasisd .singbaeteb‘ edt Loe eeato- 
“,eeneteb Yo tivsebitis riedé at ibis | 








sowbor tat ot bos stmnsq ased svsd bivode adasbasteb edT . me 
xd beovbortat tauosos dood edt éadt wode of gatbned peor 
x to sonsbi ve. bas “nuevos Sosttoo bas euytt 6. ton esw ‘pusiteta 






ea” ‘tasoo0s ons gtigreomoo avost edd bas enoisaratia 108 Lovin iy 


“Does 


-Sb to tivebl tis’ od 2 at sonebive dora. qu aniddea suodtiw ‘awode. od 


beriupet toa ak: ‘gnahavieb edt. tect slur snetoqne- 1s ai $I | gene? 


-eonsbive etd beota ot 


o=# 


“9% al tomy buf odd tedeamned as agains ni atoriseds ro 2 a as 
-bebasmen ease ae bas deerey 








~CTQWAMEA CHA AISAAVAR 








268 ~ BU594 






T. ANTHORY KHEUSER, 
Defendant in Error, 


BARGE TO THE BUNICIPAL 
vs, 


COURT OF CHICAGH, 


19117.A.598 


a corporation 
re 
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Bu. JUSTICE MOSUNELY DFLLIVERED THE OPIRLON GF THE COURT, 


S1aintif? breugkt suit on an agreenent said to 
have been made by defendant to selk plaintiff's autemovile, 
ang hed judsment for G7CO, whieh defendent seeks to nave ree 
yeresed, 

The chief contention concerns tne fact ue to tre 
alleged agreensnt te sell. Flaintiff’se atery is that in the 
epring of 191) Re purchased » csr of tae Gefendant comprny, 
wnich ig in the business of mnnufseturing and selling automoe 
wiles, Vfilaintiff agreed to pay fer the car $2,560, and paid 
$1,000 in TOE gO pave Bis notes due in one year for the 
belence, The car was of the make of « prior year ang defend- 
ant agreed to Yovernaul” thoroughly the ensesis, and guarantee 
itt the same oa it gunranteed its 1911 cars, Fiakavarr's tes- 
timony tends to show that when he used the car it proved te 
be defective and that it bed net been repnired or altered in 
the mmmmer ag defondant hed agreed, Plaintiff made aany come 
Plainte te the defendant throug: its manager, AY. oy. The 
Gar was teken to defendant's shops wany times, ru finally, 
iu Many, 1911, wae left st the garage af the gjefLendeni. Plaine 
tiff testified thnt in Bovemver, 1VLI, bs. Jay, scting For the 
Geapany, agreed to sell the ear Tor plaintiff Tor not Leese than 
$2,300, and out of the proceeds to cancel the notes Tor Z500 
and pay plaintiff the balsnee of BTC, or any balance that the 


car micht bring in excess of 21,200, Treat such an agreement 
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was not performed ia conceded, but defendant's position is 
tnat no such egreenent was mnde, laintiff's testimony taunt 
BUG was tne agreement is weakened by his subsequent letters 
to the defenant, notebly his letter of August 24, 1912, in 
wuieh he undertakes to tell “the entire story," but says 
nothing about any agreement mode in Novwenber, 1911, and ree 
fers to a proposition made by the defendant in June ef 1gle, 
dowever, as tending to favor xis story, we find in the tes- 
timony of ur, Jay no definite denial of plaintiff's version 
of wheat Jay seid in the conversation of November, 1911, and 
the jury reasonably might conclude from Jay's testinony 
either that he hed forgotten what he said or tnat he could 
not truthfully contradict plaintiff's statement of the cone 
versation, ‘Ye have, therefore, substantially the uncontradicted 
story ef plaintiff as to the egreesent, except as plaintiff's 
own subsequent conduct and letters tended to disprove it. 
These latter matters could hardly be said to be conclusive 
against plaintiff's position, although tending in that direce 
tion, There vere a number of mincr circuastances giving & 
basis for a wore or lese plausible argument to the jury in 
suppert of plaintiff's contention, The result of tae trial 
ninged upon the credibility of the witnesses in the light of 
nll the facts end cireunstances in evidence, and & majority or 
this court is of the opinion that it is not cicar that the 
eonclusion of the jury was wren, 

A sufficient consideration for the sgreenent was 
the relense of the defendant frum its sueranty concerning tie 
condition of the car, or the payment of plaintiff's notes bee 
fore maturity. Hither er both conaiderations vould support 
defendant's undertaking. 

It is argued forcefully thet it was prejudicial 


error to perwit Kurr, 5 forser euployee of defenusnt, to tase 





eee | So 
+0108 SRG |) 


Bk aotsisog a'snnbreted sud: ,bebeonoo sk peaneaehe 206 age 
‘9 ta! ae eigatee Eee 
dons wromisaes ar thitais ss eban now saemaorgs gure on 


fips Bo 
etetsel Jnoupeedua ‘els e boaoinon ok “Smeavexge eit bear 
Vos * we} ” sing 
wh SIGE As so ugusA Yo ressor oka ‘Usatoa of 
ah 63.3 7 am: Se | Soe 


“eves dud "erode exlsas ous ® Lies of woxaszoDny od vt Sobae 
aor baa ,40L ,todvevolt ai ebsss snoneose vas suoda gahiton 
S404 Yo anv mt Jasonoted ons vs oboe aolsiacqory B08 ident 
ones edd al bat ow vrs ald tovat od aaibaed an etovewoR 


‘ r “ane eR F 
notaxev e*32isaintg to lelaeb otiniteb on cat oo band Rs 
9 


bas Wire etodawvor to notésexevnoo ocd mt bien wt one hed 


qioakdeas etyel mort ebalonoo ‘tigie eidemesve ‘eeu ont 
Se ave 


bLuoo sit Sais 10 bkes ed tate metiogtot bed of sade veotttes 


“moo sald ‘to saswejase e'2tivaial tekbsrsnos ett dues Be i 
a 


besoiversooon ont vilolsangedus sore lerestt soved ae saokgaarey 
i 


o*Hismaty ee sqooKS ,InomeeT gS ould ot on vs abatg to rosa 







| Pry evorgs ih ad bebsed etotiel bas. soubmoo saoupendue avo 
evinuiones od of bine ed elbrad biuoo sr0dsnm rastal pean | 
‘oetle Saud mi aiiibaod aguodsia ,nolsivog a’ 3ttdaietg sankaye 
@ anivig seoasioauerio tonim lo s9daun A 970 exeat .oas 
at vtut odd ot tnoaugze eldlouelq anal 20 10m % x02 ions 
falxd sA3 To 2 iu aot eat .tol 49209 o'TRhealetg to sroqque 
Qo Jdyif arts ai eeensns tw est to yah ihdibero uit Hogue begat 
to eWirotiam 2 bue ,sombshbive al eseonstaaworlo bas ason odd ils 
oils dead sa9fo Jou al 32 dads Hokniqe edz to al s1u09 ena 
-atotw saw yral, outs ‘to wokew tones 
aay "tneaatan oak’ 202 noltaxreblenoo Soohoi tive A 

O43 anioxeones ¥somr ney ads avtt tgambastoeb ads to sealer, eas 
“ad aeson e'Tlisatelq to sdmeayeq od? to ,%80 utd to ‘nobe kono 
Zxoqause Sivow anoktazebtenvo dod x9 tade ik eekewana, oxo? 
onnpmnryobnn aa gn 

fatoibuletq saw 3k sede yfifsteotot bougts ai at i 


a 


“ced oF ,Jagoneleb Ico eeyotque temx0't a .tts Stoxeq ot wore 


tify that the car aad not veen overiauled, as defendant had 
first contracted, We tiink it was competent as tending to 
Frove consiceration, es above sugeested, but if tania were 
not so plaintiff, without objection, had alrendy testified 
fully aa to the condition of the car after he received it, 
and Murr’s testimony was admissible as correborative. 

Yor the rensons indicated the judement is af- 


firmed. 


KR, PRESLOING JUSTICE BROKN DLSSENTS. 
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FRANK BFNKO, 
Defendant in Error, 
. ) irror to 
va. \ ) Municipal Court 
\ ) f of Chicago. 
KATE LENNARD, ‘ ? 
Plainvife in Error. 


‘ j Oz4yp#$#peia ¢ 0 QO 
. if YM Lakes 


* 
MR. JUSTICE MoSURELY: DELIVERED THE OPINION OF THE COURT. 
a 
In this case defendant in error, plaintiff below, re- 

news a motion to strike from the record the bill of exceptions.. 
We have heretofore denied a similar motion, and we see no reason 
upon the present motion to chanze our opinion. The present mo- 
tion to strike is denied. 

v This is a suit to recover “200 paid by plaintiff to de- 
fendant ae earnest money upon a contract for the purchase and sale 
of real estate. Upon the trial the court gave judgment for the 


plaintiff. The contract ie in part ae follows: 
* 


"THIS MPMORANDUM WITNESCETH, That Kate Lenard hereby 
agrees tc sell, and Frank Benko agrees to purchase at the price 
ef Eighteen Thoueard Dollars, the following described real ea- 
tate, situated in Cook County, Illinois. 

(Here is given description of the property.) _ 

"Said purchaser, Frank Benko, has paid Two Hundred 
(#2300.CC) Dollars as earnest money, to be applied on said pur- 
chase when consummated, and agrees to pay the sum of Seventeen 
Thousand Fight Hundred (*17,80C.00) Dellars, sixty days after 
the date hereof, provided that the said Kate Lenard at that 
time delivers to him a good and sufficient Yarranty Deed with 
release of dower, conveying to said purchaser a good title to 
said premizes, and upon the further condition that the abstract 
of title to said premises shows a gocd title. 

"2 complete Abstract of Title or merchantable copy te 
be furnished within a reasonable time, with a continuation there- 
of brought down to this date. In case the title upon examina- 
tion ie found materially defective within ten days af er said 
Abatract is furnished, then unless the material defects be cured 
within a reasonable time after written notice thereof, the said 
@arrest money should be refunded to the safid Frank Benko, and 
in addition to said earnest money the said Kate Lenara shall 
pay to him, the amount of his expenditures and loss that he has 
suetained by reason of this contract. 

"Should said purchaser fail to 4 ge this et iene 

romptly on his part, at the time and in e manner 
Aeeeiried, the Pe money paid ae above shall, at the option 
of the vendor, ve forfeited as liquidated damages, including 
commissions payable by vender, and this contract shall be and 
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become null and void. Time is of the essence of this contract, 
and of all the conditions thereof. 

"IN TESTIMONY YHEREOF, said parties hereto set their 
hands this 8th day of June, A. D. 1913. 


KATE LENARD, 
FRANK BENKO." 


The sale was not consummated, and the dispute is as to 
which party was in default.v 

The contract was drawn up by Frank Foster, an attorney 
at law, and was signed by the parties in hie office. It is a con- 
troverted point as to whether Foster was acting in this trangee= 
tion as attorney for the plaintiff or for the defendant, but after 
consideration we are of the opinion that the trial court could 
reasonably conclude from the evidence that Foster was acting as 
the attorney and representative of the defendant. 

After the execution of the contract and the payment of 
earnest money, the next move under the contract should have been 
made by the defendant; that is, she should have furnished to plain- 
tiff an abstract of title. The testimony shows that she brought 
the abstract to foster and left it with him and that he had it con- 
tinued, and it remained in his office until after the expiration 
of the (sixty day period within which the deal was to be closed. 
Foster being defendant's attorney, a delivery of the abstract to 
him was not a delivery to the plaintiff; hence there was no com- 
pliance by defendant with the terme of the contract with reference 
to the abstract. The defendant thus being in default, the plain- 
tiff had the right to rescind the contract and recover the earnest 
money. 

It availed defendant nothing to tender a warranty deed 
after the expiration of the sixty day period and while she was in 
default as to the abstract. The evidence shows that plaintiff de- 
manded the return of the earnest money and indicated hie intention 
to rescind the contract. Hence citations of cases involving dif- 


ferent facts are not in point. 
Seeing no reason to disagree with the finding of the 
trial court, the judgment is affirmed. ATVIRMED. 
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ELKER 5S, EFPSTEIN, ) # 
Defendant in Error, Z 
\ (ERROR 0 MUNICIPAL COURT 
Wes \ ) # 
‘, FA OF CHICAGO, 
KH, & M, HOTEIACO,, y 
@ corporation,, ye 
Plaintiff in Error,# ) 
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En, JUSTICE McBURELY DELIVERED THE OFINION OF THE COURT. 


Plaintiff recovered judgment for clothes and a 
handbag stolen from his room in the i.exington Hotel, which 
hotel belonged to defendant, The defendant says that while 
an inn keeper may be responsible for the safe-keeping of the 
goods of his guest, a lodging house keeper is not, and it 
urges in argument that the evidence shows plaintiff to have 
been a permanent lodger and not a transient guest, This is- 
sue was submitted to the jury by a special) interrogatory, 
namely, "Was the plaintiff a permanent lodger in the hotel 
of the defendant on the 16th day of vay, 19139" and to this 
the jury answered "No," It is unnecessary to narrate the 
testimony submitted to the jury, but after giving it con- 
sideration we are of the opinion that this answer cannot be 
ssid to be an unreasonable conclusion from the evidence, 

This case in its chief aspect is similar to the 
case of Gross v. Saratoga Furcpean Hotel & R. Co., 176 Ill. 
App. 160, where this court said (p? 162): "This court is 
on record in Koon v. Yarian, 147 111. App. 383, as holding 
to the doctrine which we believe is the better and accepted 
one, that a weekly rate and a lengthy stay deo not, in the 
absence of taking up a permanent abode at a hotel, take away 


from a person the status of a ‘hotel guest,'" 


Complaints made on the rulings of the court on 
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the admissibility of evidence are without merit, It was not 
error to exclude as evidence the amended statement of claim, 
which was not signed by plaintiff and was subsequently withe- 
drawn, 

Substantial justice has been done, and the judge 


ment is affirmed. 
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AETNA LIFE INSURANCE CO., y 
Defendant in Error, /) 

i) 

Vs. ; ) 

fa 

WADEFORD ELECTRICCOKPANY, / ) 
@ corporation, Fi ) 
Plaintiff in Error ) 


ERROR TO MUNICIPAL COURT 
OF CHICAGO, 


Ow Pn 


{ 


~~ 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


Pleintiff brought suit to recover Premiums due 
under certain policies of liability insurance issued at the 
special instance and reguest of the defendant. Defendant 
filed an affidavit of defense which, apparently, on motion 
of plaintiff, the court struck from the files. Thereupon 
defendant filed an amended affidavit of defense, which, upon 
plaintiff's motion, was struck from the files, and judgment 
for $82.22 was entered against defendant on plaintiff's af- 
fidavit of claim, No motion was made by defendant asking 
leave to file an amended affidavit of defense. The record 
does not show any objection to the entry of the order striking 
the affidavit of defense from the files, nor to the entry of 
the judgment, nor to the order overruling defendant's motion 
to set aside the defavlt and judgment. No propositions of 
law were submitted to the court. 

No motions or orders are preserved by a bill of 
exceptions; therefore, under the authority of Mann v. Brown, 
263 Ill. 394, they are not before us for review, 

Defendant makes an argument based upon certain 
provisions said to be contained in the insurance policies re- 
ferred to in the statement of claim, but as no policies are 
to be found anywhere in the record we can have no opinion as 
to their provisions, 


There being no error in the common law record the 
judgment is affirmed. AFFIRMED. 
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THE LORD & BUSHNELL COMPANY, 
& corporation, 
— in Brror, 






) 
) 
OR TO } 
( TO KMUNICII SOUR 
ue - UNICIFAL C URT 
y OF CHICAGO, 
W. J. CAMPBELL, trading as 


W. J. CANPBEML LUMBER CokPANY, ,” 
Flaintiff in meen, / 
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BR. JUSTICE McSURELY DELIVERED THE OFINION OF THE COURT, 


Plaintiff sued defendant claiming an unpaid bale 
ance due for the purchase of certain lumber sold to defendant. 
The defendant admitted the sale and delivery at the price 
alleged, but claimed he had 9 contract with the plaintiff 
for further lumber at the same price, and tnat in violation 
of this contract plaintiff refused to deliver the balance of 
the lumber, to the damage of defendant. 

Whatever agreeuent there was between tne parties 
was created through correspondence between them, ‘There are 
approximately tnirty letters in the record, anc it would only 
serve unduly to lengthen this opinion to give quotations tnere- 
from. After having read and considered these letters we are 
of the opinion that the trial court was right in the conclusion 
that there was no contract for the delivery of further lumber 
to the amount of 300,000 feet, as claimed by the defendant, 
Hence defendant was not entitled to any damages as a set-off, 

However, we hold that the court was in error in 
not including in the finding and judgment an item of $70.00 
shown under date of Jarch 10, 1913, in the statement of claim, 
Plaintiff had bought from defendant some "hardwood" and “grain 
door lumber" which plaintiff had rejected, After one or two 
conferences the dispute over this was adjusted, and a writing 


to this effect was signed by defendant and delivered to plain- 
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tiff. This writing is as follows: 

; "Chicago, Jan, 16, 1913, 
Lord & Bushnell Co., 
Gentlemen:- 

rer arrangement with }r, Henry in your office 
this morning you may charge our account $7C.00 allowance 
on the contents of C, & N. W. car 96480 C. G,. W%. car 
23528, This allowance of $70.00 to be full and final 
settlement of your claim against these two cars of lumbrr, 
(Signed) W. Jd. Campbell Lumber Co," 
Subsequently the representative of the defendant 
got possession of tne paper for the ostensible purpose of exe 
amining it but he "tore it up and put the pieces in his pocket," 

From the testimony it is apparent that this action was 

inspired by anger because he was not abdle to arrive at any 

understanding with plaintiff as to the claimed contract to 

se6l1] more lumber, but however this may te the parties had 

already agreed upon a settlement of the item referred to in 

the writing, without reference to any other matter. The 
destruction of the original paper did not destroy the agree~- 
ment but only the best evidence of it. tliaintiff, heving 
proved the terns of the agreement by introducing @& copy, was 
entitled to the ellowance of $706, 

For the error in failing to include this item 
the judgment is reversed, and judgment for plaintiff is ene 


tered in this court for 429,19 snd costs. 


REVERSED AND JUDGMENT IN THiS COURT. 
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Zi,» PEZSIDIBRG JUSTIGE FITTER deliverad the eben of the court. 
the plaintiffs, «ho are dry scoda cermiesion marchants 
in How ‘ork, sued the defendart, a manufacturer cf neskwear in 
Chicago, for the contract prise ef eleven pieces of sengalire 
@il® alleged to have been sold and delivered to the defendant, 
there have been two triala. Ths fudgrent in the first wag rever- 
sed on aggount o7 an error in the admission of eviderce (Juilliard 
v. Priea@ean, i774 ill. Appe 299.) ‘the present writ is brourht to 
reverse « judgment for the plaintiffa in the second trial. 
the only iaeue of fact presented to the jury saa whether 
the defendant ever ordered the zocds in question from the plain- 
tiffs. the platntiffs olnimed that two orders were sciven for the 
aume number of pieoses of silk, ons om January 4, 119, ant the 
other on Jamuary 4, 1210. ‘The defendant admitted <iving the sesond 
ef theses orders, wut denied giving the firat. ‘The gzcode covered 
by the second omfer sere delivered, accerted snd paid for. Aa to 
the first order, the plaintiffe' aalesoan testified that on Jan- 
usry 4, 11D, he visited the defendant «et his place of business in 
Ghieaza, and exuibited sertain samples of ai1lk to the defendant 
and Kise outter; thet defendant eelected and ordered elever pieces 
out of the fourteen submitted; that the salesman made a memorandum 
of gueh order, left a sopy of the same with the deferdart, and asnt 
the order to the plaintiffs in Yew fork. 4 day or two later, plain- 
tiffa sent the gcods by freight and mailed an inveise to the defend- 


ant. Sefendant admitted that he regeived the invoice nearly a week 
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before the xcode arrived, but paid no attention te it. when 

the goo0de arrived, however, he examined them and at ence repacked 
avd shigped them back with a letter stating: “we have this day 
returned the sleven pisses of gooda sent January 4th as we find 
We Garnet male the gave into neerwear." ‘he defendant's theory 
wae that these goods were sont on acpreval, without any order, a3, 
he oiaims, ie seretimes done, 

im the farmer opinion f4led in thie omass, we anid: “Ne 
qu@ation iv raised as to the amount plaintiff may be entitled te 
resever, if anything, wheres the zocda are returned by the defend- 
ant and retained by the plaintiff.* The sane observation fia true 
in this came. In Awes ve oir, 150 IL]. S85, it was said (p.502): 
"What are the righte ef a vender of gcede zhore the verdes refusea 
te pay unon delivery or an effer te aAeliver gcodat Thia queation 
arose in jagley v. “indiay, 2 T11, H2h, and thie sourt held that 
the vendor had three revedieosa: Yiret, the vendor way store the 
gvode for the yvendee, sive notise that he has done ac, and then re- 
cover the full ender’ price: sesond, ne may keer the sooda, and 
resever the excess of the sentrast price over and above the market 
price of the geods at the time ana place of delivery: and third, 
the werdor =ay aell the geode te the best advantage, and resever of 
the verdes the less, if the goods fail to bring the contrast price. 
the sace rule is laid down im Senjacin om gales, (26 ed.) sea. 798." 

It wopears from the record that uper the trial, 6dunsel 
atipulated that the plaintiffs “refused to sosept the return” of 
the goods, It apvears, however, from the testimery of the plain- 
tiffa’ salessan that the coeds remained in the pogsesaion of the 
plaintiff in "ew York for aome time, at least, after they were re- 
turned, for hs testifted that he aay them there, “here waa no 
stipulation and no evidence to the effect that thay wars held or 
atored by the plaintiffs ag the deferdant's property or subject to 
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hie order, or that motice te that effect wae civen by the plain- 
bitfe to the defendant, Apparertly the <cods ware permanently 
retained >y the plaintiffs, or were subsequently re-sold. If sueh 
wat the fact, then, under the rule ahove quoted, the weaaure of 
duvazes is net the full contrast price, out only the excess if any, 

* the contrast price over the market price ef the coeds at the 
time ard piase of the delivery to the deferdant. 

Unem the sele question aubtitted te the fury, vie: “*hether 
the cefeniant ever purehaged the soode in question, there ise an 
irrecensilable vonflict im the evidenoe. “he only witness for the 
Plaintiffs was their galeeman,. {he recerd shews that plaintiffs’ 
geuneel produced the same books ehich we held were iaproperly ad- 
mitted in evidence usor the first trial, asked the witness to 
identify thex, and the witnese wae then percttted, over the ob- 
jestion of defendant's counsel, to etate thet he made an entry of 
the order in ouch becka. “he witness eas alag poer=itted, ever ob- 
jestion, to testify te « private custom of the plaintiffa, unknown 
te the 4efeondant, regarding thetre s~ethod of mending out billie fer 
goods sold, ieth these rulings were erroneous, ‘the record fur- 
ther showa that these twe allegod fasta, neither of ehich was some 
petent Por ary purpose, were dwelt upon in the arsument ef plaine 
tiff's counsel as tending to serroberate the evidence of the plain- 
tiffs’ salesman, ard the Jury say well Pave taken that view, As 
the evidence of the plaintiff's saleacan was wholly without cerrobor- 
ation except by these alleged facts and circumstances, avd in view 
ef the apperent fact that the plaintiffs retained the soodla, for 
their own benefit after they sere returned, we are unable to say 
thet it apoears that subetantial justice waa done by the veriisct 
of the jury, netwithatarding the errers above mentioned. Therefore, 
the judesent will be reversed and the cause revanded for « nes trisl. 


REVERGSD AND REMANDED. 
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ORGS INADA 


) 
Jefendant in Error, _) ERROR TO 
) 
V3. MUNICIPAL CCURT 
CH HS He. WALKER, ) OF CHICA. 
) 


Plaintiff in Error. 


URe PRESIDING JUSTICE FITCH delivered the opinion of the court. 


This writ of error is brought to reverse a judgment of 
the Municipal Court of Chicago, upon a directed verdict for the 
pleintif?. The suit was brought to recover the value of services 
rendered by the plaintiff, who is a physician and surgeon, to tho 
minor son of the defendant, at the request of the father. The 
boy's right leg had been run over by a freight car, and was badly 
crushed from the ankle nearly to the knee. When the accident oc- 
curred,’ on December 23, 1912, the boy was carried into a house 
nearby, and the plaintiff, who lived in the vicinity, was called, 
apparently by some witness to the accident. when the plaintiff 
arrived, he saw that the leg was badly crushed and that the blood 
wes spurting from one of the large arteries. He applied a tourniquet! 
to arrest the homorrhage, pulled off the stocking, and put the limb 
in temporary splints. The boy was then taken in the police ambu- 
lance to a hospital. ‘There he was taken at once to the operating 
room, where the plaintiff removed from the wound sundry pieces of 
leaves, ccal and cinders, sutured the torn muscles, put in drains 
and dressed the limb in antiseptic dressings. The boy was then 
put to bed. The plaintiff testified that he did not consider it 
advisable to amputate the leg at that time, for two reasons: first, 
the state of severe shock in which the boy was found, and second, 
“there was a chance - 8 one to one-hundred chance - thet the boy's 
limb might be saved," which chanco the defendant told him to take. 


The next day the boy's temperature was high and his pulse rapid. 
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The night following, he was delirious most of the time. The 
plaintiff testified that the boy was carefully attended at the 
hospital, furnished with a special nurse, the dressings changed 
and soaked with hot antiseptics every few hours, and his condi- 
tion carefully watched; also that saline injections were Sivon. 
the third day (December 25th) the lowsr part of the limb was 
gangrenous. in the afternoon of that day, the defendant requost- 
ed permission to have Dr. McClintock, the family physician, see 
the boy. The plaintiff consented. The plaintiff testified that 
they together took off the bandages and examined the wound; that 
"both agreed that the circulation was practically shut off;" 

that Dr. ‘icClintock gave it as his opinion that the boy was suf- 
fering from blood poisoning; that at that time, the boy's pulse 
was bad; “that it looked as though ho might pass away that day, 
and in order te tide him over I gave him a pint and a half of 
normal saline in the vein, ~ « # and that actually, I think, did 
tide the boy over that crisis." He also testified that the next 
day (December 25th) the condition of the boy's pulse and tempor- 
ature was better, but that the leg "yas practically all black" from 
a point three inches bolow the kmee dowmward; that he then called 
Dr. Neclintock's attention to the fact that amputation was "merely 
&® question of hours,"® but that Dr. McClintock suggested that they 
would better wait “until thore was a good lines of demarcation." 
Soon after this alleged conversation, the boy was taken away from 
the hospital by the defendant, and the plaintiff's connection with 
the case ceased. 

- The defendant called Dr. McClintock «3 a witness. He tes- 
tified thet he first saw the boy at the hospital in the presence of 
the boy's father and mother, on the morning of the day after the 
accident. He said he had a talk with the plaintiff at that time, 


but was not permitted to state any of the conversation. ie testi- 


fied that he saw the boy egain: he evening of the same day, and 
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noticed his condition. When asked what his examination dis- 
closed a5 to the boy's condition, the question was objected to 
‘and the objection sustained. He testified thet he again visited 
the hospital about six o'clock in the afternoon of the third day: 
that he wert there eat the father's request, and that he had a 
consultation with the plaintiff. wWhon asked what was said by the 
plaintiff, an objection was made and the objection sustained. He 
testificd that at that time, (December 25th) the boy's pulse was 
168 and his temperature 105 1/2, that he was delirious, that there 
was a marked odor of gangrens, and that "the whole appearance of 
the boy was so as to give evidence of a rapidly approaching fatal 
condition.” On motion of the plaintiff's attorney, this statement 
was stricken out, over the defendant's objection. The same witness 
testifisd that he talked with the plaintiff at that time about the 
boy's condition and as to the proper surgical and medical treate- 
ment to be applied, but when asked what was said, the witness was 
not permitted to answer. 

At this point in the examination of the witness, defend- 


ant's counsel said: “iI do not wish to keep asking questions, but 


Tarnowsvy and Dr, McClintock at that time is not competent relat- 
ing to the boy?" ‘he court replied: “Yes, and for the very ob= 
vious reasom that it appears thus far by both the plaintiff and 

the defendant, that the plaintiff agreed to a consultation, = 

the defendant asked for a consultaticn and the plaintiff agreed 

to it = and they had a consultation, and therefore wnat they talked 


, $ ame 8 MHD. WwW a aS —_ 
about at that consultation is immaterial. The-witness then tes 


tified that efter the consultation, the plaintiff gave the intra=- 


venous injection of saline solution. ‘fhe following then occurrsd 


in the pregencs of the jury: 
2», gishop.e tho, if anyone at that time suggested 


to you = 
Ae I did. 
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solution? 
ea Holton: I object. 


~ the application or use of this saline 


‘rhe gourt { (to the witness): Loave the witness 
stand. You imew that quostion was to be objected to and 
you deliberately answered it, as you have seversl times 
Picreae’ - aching here all this time to pat in that ansver 

















to that guestion.” 
ahercupon, the witness left the witness stand, and the 

court said to defendant's counsel: “Procsed with some other wite 
nesa and get a witness who is willing to be fair.” Counsel ra- 
piled that he had no other witness, but would make an offer of 
proof out of the hearing of the jury. An argumont ensued between 
tho court and counsel in the prosenco of the jury, in the course cf 
which the court used the following language: "Yh 


deliberately warning him two or threes times, = no deliberatoly 


> 


tried to inject his answer in before counsel got in his objection - 
he did it designedly, with a purposs, and when tnhia is done - done 


repeatedly - the witness is no longer entitled te sit cn a witness 


ad 


atand and be heard. + #% 2 This witness seoms overly anxicus. It 


is not proper that one member of the profession should be overly 
anzious to punish enother member of a profession even though pare 
ties may differ. Sut when a witness of that kind takes dolibscrate 
opportunity to doliberately defeat aome other momber of the pro- 


fession, 1t seems to we goings entirely outside the bounds. 7 + % 


ny 


ie is one of those very smart young. Gootor 
knows it all end no other physician knows what he is acting on. He 
co 


thoucht thet he would show us, in spite of court and in spite of 


Fad oohed +e ws ke 
counsd and everybody and anybocy elss, he was going to show how 
omart he waa. Ho will find out that courts of justice are now 


: ~) itn ee) vt 
constituted for such purposes as that. 


* a a wet Le ex aA betel rt han 
After taking exception to these romarks, dorendant 's 
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counsel made =n offer, out of the presence or the jury, to prov 


Sei tic@lintock that at the tims the consultation was requested, 
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that he had exhausted ni sdical knowledge and 
he pleintir? said that he had exhausted nis medical owledge 
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dition as hopeless, and that he repeated this statement at the 
tine of the consultation; that during the consultation 
eClintock asked if any attempt had been made to inject 
solution into the veins, and plaintiff replisa in the no- 
that Dr. HeClintoczk then suggested that this be done at once, which 
gaa done, and that the boy's condition improved at ones, his pulse 


gent Gown and the fever subsided, and the next day the boy wa 


v 


puch better and he was then removed from thet hospital to anothor 


yhore DY. McClintock amputated the limb “about half way batween the 


"\nee and the thigh;" that had the salt solution been administered 


earlier, in a proper manner, the boy's condition would have been 
such that the amputation could and should have been performed on 
the second day, in which case, all of the boy's leg above a point 
about three inches below the Imes could have been saved; that when 
the witness examined the leg after the boy had been removed from 
one hospital to thse other, he found grass, leaves and dirt in the 
wound, which, according to good practice among physicians, should 
have been renoved not later than December s4th, and that the presence 
of this foreign matter in the wound was largely responsible for the 
condition of infection Pound at the time o” the consultation, which 
condition was directly caused by the failure of the plaintiff to 
give the boy proper medical and surgical attention. An objoction 
to this offer was sustained and tho court thereupon instructed th 
jury te find a verdict for the plaintiff forthe amount claimed 

"@ find nothing in the record that justifios sither the 
rulings of the trial court, or the quoted remarks of tho court. 
whatever was said and done - the plaintiff regarding tne boy's 
condition and the pla ntiff's treatment of the cace Was competent. 
who plaintiff having testified that he injected the saline solution 
into the veins prior to the consultation, and (inferentiallyv, at 
least) that this was done upon his own initiative, it was competent 


for the defendant to show, if he could, thet such was not the fact, 
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Re on the contrary, the defendant had admitted that he had 
poached the limit of his owm Imowledge and skill without having 
rade use Of such an injection, and that the injection was the re- 
sult of his consultation with Br. McClintock. Such evidence would 
nave a tendency to prove that the plaintiff did not use reasonable 
care and skill in his treatment. It was error for the court to 
exclude it. 

the record filed in this court contains 2a document, signed 
by the trial judge, which he certifies is "a correct stenographic 
report of the proceedings at the trial of said case," and it does 
not appear from this document that the court warned the witness 
“eClintock, at any time, or upon any subject, prior to the peremp= 
tory order to "leave the witness stand." However, even if the 
court had in fact warned the witness not to be so quick with his 
answers, that fact would not authorize the court to exclude any 
competent evidence of the witness, nor to deprive the defendant of 
the benefit of such evidence. The court had full power to punish 
the witness for any wilful disregard of its warning, if any was 
given,-but the proper exercise of that power did not require the 
court to compel the witness to leave the stend, nor to discredit 
him and his testimony in the presence of the jury. The remarks of 
the court were clearly prejudicial to the defendant, and the error 
could not be cured by committing the further error of refusing to 


hear the offered proof and instructing the jury to find a verdict 


for the plaintiff. 

It is urged, however, by the plaintiff's counsel that even 
if everything contained in the offer of proof had been shown by 
competent evidence, thse court would have been compelled to instruct 
the jury to find for the plaintiff. We cannot agree with this 


contention. We think the offered testimony, if proved, would at 


Q 


least have raised a fair issue of fact as to whether the plaintiff's 


_ services were of any value. That such a defense may be made in a 
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METEROY BS 
Jil. £86.. Wa think it is apparent from the resord before us, 


howover, that the trisi court did not exclude the offered testig 
mony upon tio grcund that it was or would hays been incompetent 
or insufficicnet to defeat thse claim of the plaintiff, but that the 
offer was refused seloly upon the ground that he would not permit - 


the witness, whom he had ordered off tho witness stard, to testify 


ct 


at all, even though it appeared that there was no cther witneas by 


whom the facts might be shown 


. 2, 


Wwe are constrained to hold that the defendant did not have 


@reascnable opportunity to prosent his defense, and for that reason, 


the Judgement of the Municipal court will be revorscé and the causo 


renandea for a now trial. 


MVE 7 TX Tire MATT 
REVERSED AND RGGHANDED. 
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BUGENS Fe MUGLURALD, JP ea, 
Jefendant in cpter, } ERROR TS 
va. — BURIGIPAL JOURT 
Moerporations Veda | ee 
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BE, PRESIDING IVITIO“ FITIH delivered the opinion of the sourt, 
this writ of error was sued out to reverse a Iuwigment 

rendered by the Yumicipal sourt in favor of Zugens ¥. iotonald, 
iv., She plaintiff’ in that court, sgainst the Lehigh Valley Rail- 
road ccepany, deferntant, for 359C damages alleged te have teen 
sustained by the Pallure of defendant to safely sarry the plain-e 
tiff's automcbiie from fruzten, liew York, to Chicage, Illinois. 
The case wae tried befers the court without a jury. Ths ovidense 
on the pert of the plaintif? sonsieted of a freight bill of the 
'Miehigarn Sentral Railroad Jompany, isaued at Chicaso, @ bill of 
lading alleazed to Bave been issued by the defendant, and tho testi- 
mony of the plaintiff and tvo other witnesses ac to the condition 
of the sutomebile and its value at the time it arrived in chicago. 
The defendant intreduced ne evidence, Upon the trial, defendant's 
Gounsel stated that defendant did net deny Saving received the 
automeblie, bul slaimed thers saa no negligence on its parte He 
find nc cowpeter:t evidenee in the resord es to the condition of the 
autemebile or ite value at the time 1t was delivered to the defend- 
ant for transportation. the alleged bili of lading states that the 
defendant received an automobile from ons %. Stone, at Truxton, 
Bex Terk, om “sy 28, 1912, “in apparent good order.” This alleged 
bill of lading, however, gas admitted in evidense over the objec- 
ticn of the defendant, without any competent proof of ite execution 
by the defendant. it 1s a printed form of a bill of lading, and 


purports to be signed by an agent of the defendant, but there ie no 
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“procr whatever tuat the signature is that of the alleged agent, 
peer that he was, in fact, am agent of the defendant. fhe plsin- 
Stiff testified that this glieged b1ll of lading was sent to him 
by Kis alierneys in Rew Yerk; but where they got it, does not 
: appesr. hs adniesien of sounsel that defendant received the 
Pleintiff's autemebile Por transportation was not an admission that 
it ase then in xoed order and sendition. The record shews that it 
bad then been in use fer some tiwe, and, for aught that appears, 
(apart from ths alleged bill of lading) it may have been in the 
game cosiition, shen atiipped, us 1% was shen 14 arrived in Chicago. 
| & rule of the tumicipal court ie relied on to supply this 
@efecst in the proof, but euch rule ia not in tne receri, and ve 
Camnet take Judicial notice of it. (sixby v. shigago City Ry. Ue, 
220 Ill. 474.) 
ae are of the opinion that the court erred in admitting 
the bill of lading im evidence, ami there being ne other evidence 
to sustain the claim of the plaintiff, the judguent must be re- 


7 
versed and the causes renanded. 


REVERSSD At) RESANDRD. 
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WORRR*'S GATHOLIG OROER OF ) 

PORESTERS » 
Appelles, ' APPE bide PRO M 

v8. . /) SUPERIOR vouRT 
yf ) 
Y HILL, st a2 / } COCK COUNTY 
MARE a ar. pe 
peliant. 
% 
i 1 9] Paks ‘e) 2 8) 
_— 
“Re PRGGIDING JUSTIOR FITCH delivered the opinion of the sourt. 


4 bill of interpleader was filed in the Superior eourt 
by the Nenen's Gathelic Order of foresters, a fraternal insur- 
ance agsoclation, te determine the cwnerehip of « fund of ‘1,999 
admitted by it to be due to one or the other of two deughters of 
P38. Agree ©, Yan lazer, deceased. Prom a decrees awarding the 
fund to vre. germie OCetaman, ons of auch dauzhters, the other, 
irs. “ary #111, appeals. 

In 1998, “rsa. Yan Vater beeame a member of one of the 
aubordinate lédses, or “courts,” of the association, and an "endow- 
ment certificate" for $1,900 wae issued to her, payable upon her 
death to her husband. The husband died soms tine pricr to April, 
lvit, and in that sonth, upen her written request ard the surrender 
of her certificate, a new certificate waz isaued, payable to her 
daughter, wary Yun Waser, now ‘rs. Hill. ire. Van Jazer had aeveral 
other ohtidran, znd about the time this change was made, she and 
her PO cA to the house of the financial secretary of the 
court to shich ure. Yan ¥azer belonged, and talked over the matter 
ef changing the certificate. Urs. Van Wazer told the secretary 
that her daughter vary "had alwaye done what was right,” while the 
others tied ret: that "Mary waa the only one of the family that was 
deserving of the insurance,” and was the only one that she (ure. 
Yan Wezer)"could trust;” that she (irs. “an Yazer) “wanted £179 
for masses out of the money," and "a headstones lald at her grave," 


end that she wanted Mary te attend to these things after her ie 
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Mary agreed te do 20. “ra. Van Gazer then sald: "How wary, if 
i Gamnot pay the dues, you will neve to pay them, for the money 
is going toe be youra;" and to this Vary alao assented. After this 
arrangement Was Made, HaPy paid, out of her own money, most of the 
dues a& they accrued during her mother's lifetime. In September, 
ifll, the sertificate was placed by Mra. Van Waser in a safety 
deposit box, (which was rented for that purpose by Mra. S111 at 
her mother's request) and it remained there until the death ef vra. 
Van Wazer, which occurred on February 1d, 1215. 

ror several years prior to her death, “rs. Yan Yazer suffered 
from chromic asthma, and about « week before her death, she was 
taken sish with bronmehial preusonia, Surin’ this last illness, hor 
gon, Peter Yan azer, and her daughter Jennie, now irs, Ostzman, 
were livine at the heve of the insured. ‘three days before “rs. 
Van Wager died, the rasording secretary of the court to which she 
belonged, called on her, Mrs. Van Jaser told the secretary that 
ahe would like to changze her polisy “to Jennie without “ary knowing 
4t,* and asked how this aculd be done. The by-laws of the soelsty 
provide that emny member in good standing may surrender her certifi- 
Gate at any time and have a new one issued, payable to such hene- 
ficlaries au she way direct by éndorsing such surrender ari request 
on the back of the certificate, the by-lawa also previde that if 
the certificate be lest, a new certificate “payable to the same or 
& new daneflotary"” will be issued “upon making an affidavit of the 
facts in the case aatisfactery to the high secretary." The record- 
ing seoretary auggested that the latter couras be followed,, and 
told Ure. Oeteman, who was present, to "go down to the high court 
and get an affidavit,” maening a blank form of affidavit to the 
effect that the certificate was loat. Beth the insured and ira. 
Oetaman knew that the certificate was not lost, but was in the posa- 
esaion of “rs. fill, and was payable to her. Nevertheless, (rB. 


Qetaman went to the main office of the association in the Unity 
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Suilding, Ghicage, and there @tained from the hish aeeretary a 
printed blank form of affidavit as to the los» of the certificate. 
with thie, she culled at the offtce of a notary public, and, tak- 
ing Kim with her, returned to the house of the insured. ‘here, 
about eleven o'eiosk in the forencen of February io, 1015, the 
notary filled in the blanks in the affidavit, which states that 
the insurance certificate "ia now lost;* that the insured had "made 
diligent seareh te find 1¢ but carmnot;* that she “now desires” a 
mew certificate te be fasued, payable to her daughter, Jermmie Van 
eazer., lrg. Qetaman and Peter Yar fazer testified that this affi- 
davit was then signed by the insured and by them as witnesess, The 
netary Gid not testify. 

this sffidavit was offered in evideresa, and the eriginal 
iz &% part of the resord filed in this court. It ile dated *ebruary 
16, 1915, Dut purports to have been sworn to on February 11, 1915. 
The sisnature cf Ura. Yan Yazer sconsiats of a series of scrawling, 
irregular warka, bearing not the slightest resemblanes to her sig- 
mature 26 she wroteg’t in April, 1010 (which is also in the record), 

“re, Oeteman and Peter Yan Yazer testified that their mother - 
who was then between 60 and 79 years of are, and was vary Bick - wae 
sitting in a chair at the time this affidavit wae signed; that the 
notary read the whole affidavit to her and asked her if she knew Mhat 
she wae doing, and if she was doing it willingly, to which she replied 
tn the affirmative. or. Spaulding, the attending phystoian, teati- 
fied that the physical and mental condition of Mra. ‘an Wazer at 
that time was such that he doubted “if she could urnderstarri the pure 
soad of such an affidavit. 

the affidevit thua executed saa delivered by Mra. Cotaman 
the aavc day to the recording asoretary above mentioned, whe, after 
gubmitting it te a meeting of the court held the saves afternoon, 
mailed it to the officers of the high court. The latter received it 
on the morning of ¥ebruary 11, and on February 15, (after she death of 
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the ineured) a new oertificate payable to irs. Setzman was issued, 
which was not delivered to her until several days later. ‘fhe only 
dues or sagesements ever paid by Mrs, Oetaman were dues, amounting 
to 23,15, which nasened about & wesk before the death of the in- 
aured. When they were pala dees not appear. re. Hill was 111 at 
her home at that time, and at no time during the last illness of 

the deceased did “ra. Qeteman or Peter Yan Yazer sommmicate the 
fact of their mother's illmese to ‘ra, Hill, and Hrs, Hill had no 
knowledge of that fact, cr ef the fact that any change had been made 
in the certificate, until after her mother's death. “ 

All the tesatisony was heard in open court, and from & read- 
ins of the reserd, 1t seems that the chancellcr was of the opin- 
ion that the only real question in the case, sa it was presented to 
him, was whether “rea, Var Wazer was of sound mind and memory at the 
time she sisned the effidavit above mentioned+ in our opinion that 
question is not of contrelling importance under the facts of this 
oase. if it be conceded that “rs, Yarn Yaser was fully capable of 
doing what she dia, and fully understood the consequences of her 
acte, the fact nevertheless rewains that the esrtificate lasued to 
“re. Ueteman wae obtained, sithout the knowledge of Mra. dill, by 
the use of a false affidavit, known to be auch at the tine both by 

he inoured and by “rs. Jetaman. ‘This was a fraud upon “re. Hill 
if, at that time, she sas the equitable owner of the certificate 
then in her possession, or had any right therein or thereto which 
ean be enforced in a court of equity. While it has eften heen 
stated, as 4 femerai rule, that the beneficiary named in an insure 
anse certificate like the one here in question has no auch vested 
interest therein ao will ordinarily prevent the insured from sur- 
rending the certificate and naming a new beneficiary at any time, 
where no intervening righte have attached, yet it has been held re- 
peatediy in this state that if the ineured has ones designated an 


eligible tereficiary and eaused a certificate to be issued payable 
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to sueh beneficiary, and the benefiotary ao mamed has advanced 
money or pald dues and assessments upon the faith of such certi- 
ficate ani in pursuance ef an agreement to that effest with the 
insured, the beneviclary so name4 acquires a beneficial interest 
in the oertifieate which may be enferced in a court of equity, aiid 
reMavite ELERE certificate, without the mowledge of the benefiotery, 
iv fraudulent and will not be permitted in « court of equity to 
defeat the richta of the beneficiary naned in the orisinal sertifi- 
Gate. (Koyal Arcamun v. Tracy, 149 ill. 12%; Moirew v. “Mctrew, 
1vG ill. 404; Koyel Arsanum v. Moknight, 238 Ill. S49; Jonner v. 
Gormer, 144 111. App. 808.) 
in our opinion, this exception to the general rule is 
Gliearly applicable to the facts of thie esse. <A preceeding of 
thie character 1s a uit in equity, in which equitable as well as 
legsal righte will be recernized and protected. After the agrsement 
was made in April, 12106, between the inoured amd Mra, Will, the 
delivery of the certificate to the latter by the insured, and the 
payment of dues and assessments thereon by "rs. Nill according to 
her agreement, the insured had no right, as between herself and “re. 
Will, to surrender the certificate and have a new one issued paykble 
to another peruwon, and her attempt to do so, based upon a false 
affidavit, wae so fraud upor @rs, #111, and waa aleo a fraud upon the 
association, if tts officers were ignorant of the facts (Royal Arganum 
v. tracy, supra); end ‘rs. Oetzman, who knowingly participated in 
the fraud, carmot be permitted te profit thereby ir a court of 
@quitye 
whe trial court refused to permit Mra, 1111 to teatify 
resarding the agreement made in April, 1919. We think this was 
error. ‘the question at isaue was: who is equitably entitied to 
the funit that was brought into sourt by the assc6lation? Upon this 
igevue while it is true thet both Mrs, #111 and ore. Cetazman must 
~ghow that they are eligible peneficiaries under the constitution and 
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by-laws of the ageociation, yot neither ia auing or deferding 
"as the executor,. adminiatrator, heir, er devisee of any de- 
ceased person, or as guafdiun or trustee of any such heir, lega- 
tee or deWisee,” within the meaning of those terms, az used in 
section & ef the eshapter on Evidence and Depesltiona, The heire 
and personal representatives of the deceased, s2 aush, have no 
interest whatever in the fund in controversy, ami therefore both 
are. Vetgmen and Yrs. Hill were sompetant witnesses to testify in 
their oan behalf ae to any conversation with the deceased that is 
otherwise competent, relevant or material te the taaues in the case, 
{ oirew v. Molrew, 05 ill. App. 74.) ‘The gubatance of the agreement, 
however, was shown by other evidense. 

other alleged errors are asaigned and discussed by soune 
eel, but none of them sffeots the controlling question above men- 
tioned, and 1% will therefore not be necessary for ua to consider 
the same, 

vor the reasons stated, the decree of the Gupsrior sourt 
will be reverged and the cause remanded for further preceedings 


not inconsistent with the views herein expressed. 


RRVERSAD ARD KRENANDED. 
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